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This Issue 


The relative merits of the practical versus the academic is an oft 
debated topic. However, all parties are cognizant of the fact that 
strict adherence to either proposition is completely untenable. The 
opening issue of the 1955 Wisconsin Law Review might best be re- 
ferred to as a compromise——an attempt to glean the benefits of 
each philosophy without suffering the consequences of overindul- 
gence in either. 

Starting with the more pragmatic, Professor Richard V. Campbell 
presents Part I of an analysis of case law developments in Wisconsin 
Tort Law. The survey covers a ten year period and also includes 
notation of pertinent statutory creations and amendments. Professor 
Campbell’s thorough comprehension of Tort Law concepts, coupled 
with extremely interesting material, blends to comprise a most useful 
and readable article. 

The role of the corporate entity in international disputes always 
bears scrutiny. Undertaking this task, Martin Domke discusses re- 
cent developments affecting use of the corporate device as a measure 
of economic warfare in both “hot’’ and “‘cold’”’ wars. The author 
examines war claims, compensation for foreign nationals, and the 
effect of international agreements on the entire problem. 

A knowledge of the history of law invariably engenders a better un- 
derstanding of contemporary statutes. W. Scott Van Alstyne proffers 
Part I of a 2-part study of the history of land transfer and the Wis- 
consin Recording Statute. Part I concerns the period from terri- 
torial days to 1898, shows the origin of the statutory foundation of 
our present recording law, and introduces the proponents and oppo- 
nents to its development. 

The final article of this issue of The Review pertains to the employ- 
ment of the derogation rule by Wisconsin courts when engaged in 
statutory construction. The author, Barbara Page, uses the Code of 
Civil Procedure as a vehicle through which to examine this canon of 
construction. Her conclusions may prove to be as startling as they 
are interesting to the practicing attorney. 

Inasmuch as the lawyer can never completely divorce himself from 
the political issues of the times, the comment on the redistricting 
controversy and the legal decisions affecting it should prove interest- 
ing reading material for all. 








Recent Developments of the Law of Negligence 
in Wisconsint 


RicHarp V. CAMPBELL* 


It is the policy of the Wisconsin Law Review to keep its readers in- 
formed of developments of law in Wisconsin. This is done not only 
by notes on specific cases, but also by coordination and evaluation of 
authorities in a particular field. The law of negligence has not been 
presented in this form for about ten years. This article will analyze 
what has happened during that period.’ 


THE NEGLIGENCE IssuE 
Nature of Negligence 


Intentional tort and negligence 


The exact boundaries dividing intentional tort from liability for 
negligence have not received much attention in case law. A recent 
Wisconsin record presented several interesting questions on this sub- 
ject.” 

P entered D’s tavern and became boisterous. This was a repetition 
of similar conduct two weeks before. He was ordered to leave several 
times and refused to go. In an effort to frighten him away, the owner’s 





t This article will be published in two parts, the second to appear in the 1956 
edition of the Wisconsin Law Review. The subject matter covered in the first part 
includes all pertinent cases through the August Term, 1953. The second part will 
be complete through the August Term, 1954. 

* Professor of Law at the University of Wisconsin; B.A. 1926, LL.B. 1926, 
University of Minnesota; J.S.D. 1930, Yale University. 

1 The following developments which would be appropriate in this article have 
been omitted: (1) Decisions under the Safe Place Statute. This topic has been 
covered recently by an editor of the Law Review. See Comment, 1953 Wis. L. Rev. 
311; (2) Use of testimony of an osteopath in a negligence action against a physi- 
cian. Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). See Note 
1952 Wis. L. Rev. 567; (3) Effect of settlement of personal inj claim on con- 
tribution rights and responsibilities. For a general discussion, see mn, A Prob- 
lem in Contribution: The Tortfeasor with an Individual Defense against the Injured 
Party, 1940 Wis. L. Rev. 467. On contribution and covenants not to sue, see 
Note, 1950 Wis. L. Rev. 684. See also: State Farm Mut. Auto. Ins. Co. v. Con- 
tinental Cas. Co., 264 Wis. 493, 59 N.W.2d 425 (1953) (contribution liability 
of a settling tortfeasor, under a covenant not to sue); Employers Mut. Liability 
Ins. Co. v. Derfus, 259 Wis. 489, 49 N.W.2d 400 (1951) (interest on contribution 
due party who settles in full); (4) Rescission of the release of — injury 
claim on the ground of mutual mistake. Doyle v. Teasdale, Wis. 328, 57 
N.W.2d 381 (1953). For a discussion of earlier Wisconsin cases, see Note, 1942 
Wis. L. Rev. 401. 

2 Oshogay v. Schultz, 257 Wis. 323, 43 N.W.2d 485 (1950). 
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agent took a pistol from under the bar and fired it, aiming at the floor. 
The bullet struck P’s foot. It was decided that D was negligent and 
that there was no evidence of contributory negligence by P. D urged 
that there was provocation by P and corresponding justification in 
defense of self and property. It was decided that these defenses are 
not available in a negligence action. 

A dissenting opinion expressed the view that the act was inten- 
tional, not thoughtless or negligent; that liability should be deter- 
mined by the law of assault and battery. 

It is clear that D’s agent intended to frighten P by firing the gun. 
Wisconsin’s views on the intent requirement for assault in civil 
actions are inconsistent with the law elsewhere. Degenhardt v. Heller* 
established our rule. It involved a case where a gun was fired in order 
to frighten the plaintiff. The Supreme Court held that this was not an 
assault because the actor did not intend to harm the plaintiff. This 
produces an illogical limitation on the scope of the interest protected. 
The Wisconsin rule on the definition of intent in battery cases is 
broader‘ but somewhat vague. In view of this state of our authorities, 
lawyers for P may have hesitated to place their faith in the law of 
intentional tort. The natural alternative was the law of negligence. 
The physical interference with P was in fact unintentional. The 
negligent nature of this interference was not difficult to visualize. 

It is the policy of our law to allow a claimant to pick the theory of 
action he prefers where more than one theory is available on a single 
set of facts. On the other hand, as the dissenting opinion indicates, 
it is undesirable to allow a claimant to avoid legitimate defenses by 
the name he gives his action. It may be necessary to broaden the de- 
fenses in certain cases where liability is based on negligence. In any 
event, under the facts of the instant case, it is doubtful if a full 
consideration of the provocation issue would have affected the result. 


Contract liability and tort liability 


In Schmidt v. Schabow,* P took her automobile to D’s filling station 
for the purpose of having the oil changed. The jury found that D 
removed the oil, but negligently failed to put the proper amount of 
oil in the crankcase, and that the motor was seriously damaged. It 
also found that P was negligent in the operation of her car in its 
condition and that this negligence was a proximate cause of the 





393 Wis. 662, 68 N.W. 411 (1896). 

4 Vosburg v. Putney, 80 Wis. 523, 50 N.W. 403 (1891). 

5 Donner v. Graai ‘i? 134 Wis. 523, 115 N.W. 125 (1908); Brabazon v. Joannes 
Brothers Co., 231 Wis. 426, 286 N.W. 21 (1939). 


$265 Wis. 154, 60 N.W.2d 735 (1953). 
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damage to the automobile. It attributed 25 per cent of the negligence 
to D and 75 per cent to P. The trial judge decided that the questions 
on comparative negligence were superfluous and gave judgment to P 
for the amount assessed by the jury. 

The Supreme Court ruled that the case should not have been tried 
upon the theory of negligence; that when D undertook to fill P’s 
crankcase, he assumed the relation of contractor; that if D failed to 
do so, his failure was a breach of contract, whether it resulted from 
his negligence or otherwise. It was held that although the case was 
tried on an erroneous theory, it was not prejudicial to D and judgment 
for P was affirmed. The argument by D of mitigation of damages was 
disposed of on the theory that no proof was offered on that issue. 

The result is fully justified by the record. Nevertheless, the theory 
announced is disturbing. If the Court really means that there is no 
duty in tort in a case of this type, it is announcing new law. The case 
is one where P should be allowed to select his remedy in tort or con- 
tract. Of course, it is usually wiser to select a theory that imposes 
liability without proof of negligence, where that is possible, but that 
is for the lawyer to determine. 

It is apparent that the Court was disturbed by the finding of com- 
parative negligence. It is elementary that causal negligence by the 
plaintiff is the only negligence considered. If the proof was not ade- 
quate to show mitigation of damages in contract, it is not clear in what 
way it was sufficient to mitigate or bar the plaintiff in tort. Damages 
to a party which are complete before his negligence occurs never have 
been barred in tort. A claimant is certainly not in a worse position 
under our comparative negligence law. 


Negligence and nuisance 

Many words have caused confusion in the development of tort law. 
I suggest that “nuisance’’ is Public Enemy No. 1. This is not the place 
for a full overhauling of the problem.’ I wish to concentrate on the 
repeated implication that nuisance is a special type of tort liability, 
more or less absolute in character. The modern justification for this 
idea is extremely shaky. In disposing of the issue in his text, Pro- 
fessor Prosser says: “. . . it may be said bluntly that there is no lia- 
bility unless the invasion of the plaintiff’s interests is intentional, or 
negligent, or the defendant is engaged in an ultrahazardous activity.’”* 
The Restatement editors wrestled with the problem for some time. 
They reached the same conclusion expressed above.** 

7 Prosser, Torts §§ 71-75 (1941). 


8 Td. at 553. He was referring particularly to private nuisance. 
8s RESTATEMENT, Torts c. 40 (1939). 
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Our Supreme Court dealt with the nuisance-negligence problem 
recently in Bell v. Gray-Robinson Construction Co. P maintained a 
mink farm. D operated a power shovel alongside a highway. P notified 
D that the mink were frightened and asked him to attach a muffler. 
D failed to act until too late to avoid substantial damage to the mink. 
P sued in nuisance and negligence. The jury found negligence by 
D in not using the muffler earlier and that this was a substantial 
factor in causing P’s damages. Judgment for P was affirmed by the 
Supreme Court. This seemed to be a simple example of a nuisance 
arising out of negligence. Unfortunately, the Supreme Court did not 
explain it that way. The opinion says: 

Nuisance and negligence are different kinds of torts. A nuisance 
does not rest on the degree of care used, for that presents a ques- 
tion of negligence, but on the degree of danger existing even with 
the best of care. . .. The one is a violation of an absolute duty; the 
other a failure to use the degree of care required in the particular 
circumstances—a violation of a relative duty.'” 


This language in the opinion sounds like a complete rejection of the 
basic theory announced in the Restatement of Torts. 


Standard by Which Negligence Is Determined 
In general 


Attempts to explain the substantive law of negligence by a short 
test have been more numerous than successful. Statements which are 
safe from attack are usually too vague to be of much practical value. 
All lawyers are familiar with such phrases as “reasonably prudent 
man,”’ “reasonable man of ordinary prudence,” “reasonably careful 
and prudent man,” etc. In Wisconsin, lawyers and judges frequently 
say, “Negligence is the failure to exercise that degree of care that the 
great mass of mankind ordinarily exercises under like or similar cir- 
cumstances.’’!! 

In Dillenberg v. Carroll,? the trial judge, in instructing the jury, 
explained negligence in terms of “the majority of persons.’”’ The jury 
decided that the defendant was free from negligence. The plaintiff 
contended that the instruction made the standard much too low. The 
Supreme Court pointed out that for some time it had permitted a 
definition of negligence which stated “‘the care which the great major- 
ity of men ordinarily exercise.’’ Here the trial judge had changed that 





* 265 Wis. 652, 62 N.W.2d 390 (1954). 

10 Jd, at 657, 62 N.W.2d at 392. 

1 Beuscher and Modrall, The Definition of Negligence and the Standard of Due 
Care in Wisconsin, 5 Wis. L. Rev. 209, 210 (1929). 

12 259 Wis. 417, 49 N.W.2d 444 (1951). 
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from a “great majority’ to a “mere majority.”’ It was decided that 
this was error; that the proper emphasis should be on the “great mass 
of mankind.” 

The decision implies great faith in a stock phrase. It is doubtful if 
the exact wording of such a vague test makes much of an impression 
on a jury. The main aim in framing general statements of this nature 
should be to avoid anything that tends to mislead others. The phrase 
“Teasonably prudent man’’ seems to be harmless. When this is en- 
larged by further generalizations, the statement formulated in 
Osborne v. Montgomery" is as satisfactory as any yet devised. 


Where child involved 


a. Testing Negligence of Child——Wisconsin recognizes that the 
negligence of a child is tested by a different standard than that appli- 
cable to an adult. The standard is framed in terms of a person of sim- 
ilar age, capacity and experience. It applies to liability as well as 
defense." 

How far these rules are available to minors in the higher age 
brackets, particularly when engaged in adult activities, is not equally 
clear. The exact question has not yet been presented to our Supreme 
Court. For example, is an automobile driver of 17 tested by a different 
rule than an adult? There have been many lawsuits involving li- 
censed drivers under the age of majority. I believe most lawyers 
assume that they are tested by the same standard as other drivers. 
In any event, it seems clear that this should be the rule. Of course, 
in administering the limited duty in host-guest cases, where the skill 
and judgment possessed by the driver is vital, age may be important 
evidence.'** 

There is undoubtedly an age at which a child is incapable of neg- 
ligence under the test stated for minors. Wisconsin, in Ruka v. 
Zierer,® indicated that it favored a flat rule at some age above 5. This 





18 203 Wis. 223, 242, 234 N.W. 372, 379 (1931)—‘‘Every person is negligent 
when, without intending to do any wrong, he does such an act or omits to take 
such a precaution that under the circumstances present he, as an ordinarily pru- 
dent person, ought reasonably to foresee that he will thereby expose the interests 
of another to an unreasonable risk of harm. In determining whether his conduct 
will subject the interests of another to an unreasonable risk of harm, a person is 

ired to take into account such of the surrounding circumstances as would be 
taken into account by a reasonably prudent person and possess such knowledge 
as is possessed by an ordinarily reasonable person and to use such judgment and 
discretion as is exercised by persons of reasonable intelligence and judgment under 
the same or similar circumstances.” 

14 Briese v. Maechtle, 146 Wis. 89, 130 N.W. 893 (1911). 

4a Saxby v. Cadigen, 266 Wis. 391, 63 N.W.2d 820 (1954) (driver 19 years old). 


1% 195 Wis. 285, 218 N.W. 358 (1928). 











10 WISCONSIN LAW REVIEW [Vol. 1955 


decision was later limited to the facts of the particular case."* Children 
of 6 and even 5 plus have been found negligent under certain circum- 
stances.'? On the other hand, a child of 314 has been found incapable 
of contributory negligence.'* The opinion in that case sounds like a 
ruling that a child of that age is incapable of negligence under any 
circumstances. 

In Shaske v. Hron,'® a child 4 years, 8 months of age threw a stone, 
striking a bottle near which P, another child of tender years, was 
standing. A chip of glass struck P in the eye. It was ruled that the 
trial judge should have granted D’s motion for a summary judgment. 
The Supreme Court stated that it has been generally considered that 
a child under 5}4 is incapable of either contributory or primary negli- 
gence. Some lawyers apparently view this case as a holding that a child 
of the age of D is incapable of negligence under any circumstances. The 
language of the Supreme Court is not that precise. The opinion notes 
that under the circumstances disclosed in the record, D must be held 
free from negligence. In view of our experience with Ruka v. Zierer,? 
it is not safe to oversimplify the problem by a questionable generaliza- 
tion. 

The Wisconsin doctrine of negligence per se for violation of safety 
statutes applies to children. Thus, children of 67! and 72? have been 
held negligent for interfering with the right of way of a motorist where 
they crossed a street at a point other than an intersection. However, 
in contrast with adults, the child’s limited experience and capacity 
are relevant factors that may relieve him. 

b. Effect on Negligence of the Adult.—In the Ruka*™ case, the 
Supreme Court emphasized the high degree of care required by a 
motorist where he saw children playing on the sidewalk nearby. The 
trial judge had instructed the jury that the motorist must exercise 
ordinary care. It was decided that this was not sufficient. The stand- 
ard is one of ordinary care; but the circumstances indicate that this 
necessarily involves a high degree of care. It was ruled that this 
should have been brought to the attention of the jury. This view has 
been consistently. approved in later cases. 

1% DeGroot v. Van Akkeren, 225 Wis. 105, 273 N.W. 725 (1937). 

17 Tbid.; Hanson v. Binder, 260 Wis. 464, 50 N.W.2d 676 (1952). 

18 LeMay v. Oconto, 229 Wis. 65, 281 N.W. 688 (1938). 

19 266 Wis. 384, 63 N.W.2d 706 (1954). 

20 195 Wis. 285, 218 N.W. 358 (1928). 

1 VanLyd af v. Scholz, 240 Wis. 599, 4 N.W.2d 121 (1942). See Zeise v. 
Deprey, 952 hanes 31 N.W.2d 523 (1948), where the child involved was 5 
years, 7 months sat 

%2 Volkmann v. Fi & BA rm Co., 248 Wis. 615, 22 N.W.2d 660 (1946); 
252 Wis. 464, 32 N. We 48). 
*3 195 Wis. 285, 218 N. Wt Any (1928). 
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In the usual case, the adult is aware of the presence of the child. 
Does the rule apply where the sole negligence charged against the 
adult is a failure to see the child? Hanson v. Binder* was such a case. 
The plaintiff was a child of approximately 514 years of age. He was 
hit by an automobile driven by the defendant. The defendant ad- 
mitted that he did not see the child or know of his presence until he 
felt a bump. The jury found 62 per cent negligence by the plaintiff 
and 38 per cent negligence by the defendant. The trial judge granted 
a new trial “in the interests of justice.’’ This was apparently done on 
the theory that the verdict demonstrated that the jury failed to 
appreciate the difference between ordinary care by an adult and a 
young child. The Supreme Court agreed with this position. In view 
of the limited standard applicable to the child, the case did not de- 
mand a decision on the precise point of requiring a high degree of care 
by the adult. However, the language in the opinion indicated that 
the Court felt that this rule also was involved. 

The decision in Leiner v. Kohl* suggests a possible limitation on 
the scope of the doctrine of the Ruka case. A child of 8 was injured 
while riding his bicycle in a zigzag manner on the highway. He was 
seen by the motorist. The instruction on the negligence of the motor- 
ist was phrased in terms of an obligation to exercise a high degree of 
care. The Supreme Court stated that the instruction required by the 
Ruka case* is based on the established fact that children at play re- 
spond to impulse. The opinion continued, “. . . we have here but one 
child, who had assumed the role of a traveler, and the caution with 
relation to the necessity of the driver of the automobile to exercise a 
high degree of care might properly be limited. . . .’’*” It was decided 
that the presentation by the trial judge was not prejudicial error. The 
Court’s meaning is not clear but the implication is that it was error 
to use the instruction under the facts of the Leiner case. 


Workman on the highway 


It is often said that a person working on a highway is entitled to 
the benefit of a rule requiring a lesser degree of care on his part than 
that required of ordinary pedestrians.** This rule is properly applied 
where it would materially interfere with his work if he were required 
to give constant attention to his surroundings. Its application is 





%4 260 Wis. 464, 50 N.W.2d 676 (1952). 

% 261 Wis. 159, 52 N.W.2d 154 (1952). 

6 195 Wis. 285, 218 N.W. 358 (1928). 

87 261 Wis. 159, 162, 52 N.W.2d 154, 155 (1952). 

*8 Cook v. Wisconsin Telephone Co., 263 Wis. 56, 56 N.W.2d 494 (1953); 
Knowles v. Stargel, 261 Wis. 106, 52 N.W.2d 387 (1952). 
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limited to situations of this nature. Thus, an officer directing traffic 
or a person discharging a similar duty is covered by the rule.*® On 
the other hand, the mere fact that a person does work along a highway 
is not decisive. In Gunning v. King,*® the workman was engaged in 
carrying two angle irons while crossing the street. There was no reason 
that his attention should be diverted by what he was doing. It was 
held error to give him the benefit of the rule. 

The rule does not relieve the workman of his obligation to exercise 
some degree of diligence. It merely assists in the determination of 
what is reasonable care under the circumstances. In Cook v. Wisconsin 
Telephone Co.,"' a city employee, while burning leaves in the street 
was enveloped in smoke. He was struck by a motor vehicle. The jury 
found the employee negligent. The Supreme Court held that whether 
he exercised the degree of care required was for the jury’s determina- 
tion. 


Where insane person involved 


In 1931 in Osborne v. Monigomery,** the Wisconsin Supreme Court 
developed an instruction for the presentation of negligence to a jury. 
The Court said, “This instruction of course would not apply where 
the actor was a child or an insane* person.’’** The Restatement of 
Torts was in preparation at approximately this same time. In the 
final draft, the editors indicated a similar attitude on the liability of 
insane persons for negligence.** However, in a caveat, it was stated 
that the Institute expressed no opinion on the subject. In the 1948 
amendment of the Restatement of Torts, one of the few changes made 
was that on the standard applicable to insane persons. The section 
dealing with the defense of contributory negligence was unchanged,** 
but it was stated that the liability of an insane person is tested by the 
usual standard of the reasonably prudent man.*’ 

In explaining the change, emphasis was placed on the liability of 
insane persons for non-culpable intentional harm. The editors said: 

There seems to be no practical difference between the insane 


person deliberately throwing the match in order to fire the stack 
and his carelessly doing so, unmindful of the risk. In neither case 





2® Knowles v. Stargel, supra note 28. 

3° 249 Wis. 176, 23 N.W.2d 602 (1946). 

31 263 Wis. 56, 56 N.W.2d 494 (1953). 

3 203 Wis. 223, 234 N.W. 372 (1931). 

33 Ttalics mine. 

% 203 Wis. 223, 243, 234 N.W. 372, 380 (1931). 
% RESTATEMENT, Torts § 283 (1934). 

% Td. § 464. 

37 RESTATEMENT, Torts § 283 (1948). 
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does he appreciate the seriousness of what he is doing or evaluate 

its effect on others. He is equally free of moral blameworthiness 

in both cases and in both cases the same harm is suffered.** 

The position of the Restatement is not binding in Wisconsin. Never- 
theless, we have demonstrated a tendency to follow Restatement 
theories in the absence of controlling Wisconsin precedents. In ad- 
dition, one of the precedents emphasized in explaining the 1948 
amendment to the Restatement is a 1935 Wisconsin case.** In that case, 
the defendant was employed as a farm hand. He caused the destruc- 
tion of a barn and its contents by setting a fire. He was charged with 
the crime of arson, but was found insane. A claim was brought in tort 
for damage to the building. The jury found that he did not inten- 
tionally set the fire and that he was insane. The trial court set the 
verdict aside on the ground that the issue as to whether the defendant 
intentionally set the fire had not been properly submitted to the jury. 
The Wisconsin Supreme Court said that there was no question but 
that the defendant set the fire; that the only defense offered was in- 
sanity; that insanity is not a defense to the tort action. It ordered 
judgment for the plaintiff for the amount specified in the verdict. 


Res Ipsa Loquitur 

When applicable 

The general statement of the requirements for res ipsa loquitur is 
well settled. It must appear that (1) the situation is under the exclusive 
control of the defendant; and (2) the accident is of such a nature that 
it is not likely it could have happened without negligence. It will be 
noted that the first requirement is really a way of stating that the 
negligence which the accident demonstrates must have been negli- 
gence of the defendant in order to hold him for it. 

The problem arises in various situations. It is not my purpose to 
attempt a detailed discussion of these cases. A point of major im- 


38 RESTATEMENT, Torts p. 657 (1948 Supp.). 

3 Guardianship of Meyer, 218 Wis. 381, 1 N.W. 211 (1935). 

4° The doctrine was applied against the manufacturer of a refrigerator in a case 
where the plaintiff received an electric shock several Eo after its purchase. 
Rysn v. Zweck-Wollenberg Co., 266 Wis. 630, 64 N.W.2d 226 (1954). 

Tn the following recent cases it was held that the res ipsa loquitur doctrine was 
not available: Implement Dealers Mutual Fire Insurance . v. Golden, a 
Wis. 532, 44 N.W.2d 264 (1950) (flash fire while plumbers chiseling thro 
wall to locate leak in gas pipes); Du Bois v. De Bauche, 262 Wis. 32, 53 N. 2d 
628 (1952) (bowler rat aad while in locker room when struck in head by a bowling 
ball); Churchill v. Brock, 264 Wis. 23, 58 N.W.2d 290 (1953) (motor vehicle 
skidding and crossing to left side of street over safety island and onto sidewalk. 
However, the case was submitted to the jury and that body found that the de- 
fendant was not negligent). 

In Senft v. Schuster & Co., 250 Wis. 406, 27 N.W.2d 464 (1947), a child of 44% 
was injured by a fall on an elevator. It was held that undisputed proof by the 
defendant overcame the effect of the doctrine; thus, the evidence did not sustain 
the jury’s finding of negligence. 
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portance involves the use of the doctrine in automobile accident 
cases. The issue was raised several times over a period of years and in 
each instance it was ruled that the doctrine was not applicable.*! In 
1949 the Supreme Court stated, “This court has not applied res ipsa 
loquitur to automobile cases, recognizing that it is a principle easily 
abused and difficult to control. . . . ’’4? It is obvious that most auto- 
mobile accident cases will not fit the usual requirements for the appli- 
cation of res ipsa loquitur. However, it is equally clear that some 
automobile accident situations fit the pattern perfectly. This was 
finally recognized in 1950 in Wisconsin Telephone Co. v. Matson. 

In that case an employee of D was operating a truck for D. In 
going through the city of Menomonie at a point where the street 
curved to the left, he drove so near the right curb that he struck a 
pole belonging to P Telephone Company. The pole was located close 
to the curb. The blow broke the pole and damaged surrounding in- 
stallations belonging to P. The driver was not produced at the trial. 
A man riding with him was present but was dozing at the time of the 
accident and had no idea how it happened. There were no other eye 
witnesses. The jury found the driver causally negligent as to lookout. 

The Supreme Court ruled that under the evidence the complaint 
must be dismissed unless res ipsa loguitur may properly be employed. 
The Court then outlined the general nature of the doctrine and de- 
cided that it did apply to this case. In distinguishing the Matson 
case from earlier cases the court discussed Storlie v. Hartford Acc. 
& Ind. Co.“ In that case an automobile left the highway and a pas- 
senger was injured. The driver did not testify and the only wakeful 
passenger was unable to explain the accident. On the other hand, there 
was no evidence of any non-negligent circumstance that might have 
caused the car to leave the highway. The ruling was that the plain- 
tiff’s case failed because there was no evidence of negligence by the de- 
fendant. The Supreme Court now says that they were wrong on this 
point. Res ipsa loquitur should have been applied in the Storlie case.“ 

Counsel for D in the Matson case urged that the driver may have 
been forced into the pole by another car or by a man stepping in 





“ Baars v. Benda, 249 Wis. 65, 23 N.W.2d 477 (1946); Linden v. Miller, 172 
Wie, 90, 177 N.W. 909 (1920); Klein v. Beeten, 169 Wis. 385, 172 N.W. 736 
1919). 

4 Masanz v. Farmers Mut. Automobile Ins. Co., 256 Wis. 222, 224, 40 N.W.2d 
391, 392 (1949). 

43 256 Wis. 304, 41 N.W.2d 268 (1950). 

“ 251 Wis. 340, 28 N.W.2d 920 (1947). The court also applied the doctrine, 
without using the name, in 1954 in a case where the defendant left the highway 
at a curve. ‘There was no evidence of any non-actionable cause. Schimke v. Mu- 


tual Automobile Ins. Co., 266 Wis. 517, 64 N.W.2d 195 (1954). 
However, the Court stated that the result would have been unchanged in 
the Storlie case since the guest assumed the risk of the negligence of the host. 
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front of the truck. The Supreme Court ruled that the argument was 
appropriate only when there is actual proof that there is such a car 
or such a man. This is the feature which distinguishes earlier auto- 
mobile accident cases, other than the Storlie case. Until there is 
evidence of such circumstances the facts indicate negligent operation. 
The Court summarized its views as follows: 
The jury may not guess that an actionable cause rather than one 
not actionable produced the accident when the possible non- 
actionable cause is present in the evidence of the circumstances, 
but when the nonactionable cause is present only in the imagina- 
tion the question of speculation between the two or more possible 
causes does not arise.“ 


A third requirement for res ipsa loguitur is stated by some courts.‘ 
They say that the possibility of contributory negligence by the plain- 
tiff must be eliminated. Insofar as this bears on the exclusive control 
by the defendant, it is mere duplication. If it implies that the doctrine 
is never available when the plaintiff is guilty of some collateral con- 
tributory negligence it is hard to justify. This was not discussed in the 
opinion in the Matson* case, but it was necessarily decided. It was 
held that although res ipsa loguitur applied, the trial judge was in 
error in not submitting a question of contributory negligence by P in 
installing the pole only one foot from the curb. 


Effect 


The Wisconsin cases have not been entirely consistent or clear on 
exactly what res ipsa loquitur does to a case when it is applied.* 
The tendency has been to refer to it as a ‘“‘presumption or inference.”’ 
In any event, its special value is that it enables a plaintiff to present 
his case to a jury on evidence which would require a directed verdict 
against him where the doctrine is not available. 

The opinion in Koehler v. Thiensville State Bank® is a good éuinmnapi. 
The Supreme Court emphasizes that the facts which justify the ap- 
plication of the doctrine warrant a natural inference of negligence. 
It was held that under the evidence in the Koehler case it was un- 
necessary to consider ‘whether in some of its aspects the rule creates 
a legal presumption.” 





( — Telephone Co. v. Matson, 256 Wis. 304, 311, 41 N.W.2d 268, 271 
19. 

47 Prosser, Torts § 43 (1941). 

48 Wisconsin Telephone Co. v. Matson, 256 Wis. 304, 41 N.W.2d 268 (1950). 
( 4s _— v. Thiensville State Bank, 245 Wis. 281, 286, 14 N.W.2d 15, 17 
1944). 

5° See note 49 supra. 

51 245 Wis. 281, 288, 14 N.W.2d 15, 18 (1944). 
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In 1954 the Supreme Court finally made a positive statement which 
indicates a full acceptance of the theory of res ipsa loquitur as a per- 
missible inference only.*? The opinion says: 

We conclude that in spite of possibly inconsistent statements on 

the question in some decisions of this court, it is the established 


law of this state that the procedural effect to be given to res ipsa 
loquitur is that of permissible inference rather than that of re- 


buttable presumption. 
Legislation Not Providing for Relief in Civil Action 


In general 

Statutes frequently establish rules for conduct under certain cir- 
cumstances, without any provision regarding the effect of violation 
on a civil action. The only clearly expressed legislative intent is a 
penalty in the form of fine, imprisonment or both. In cases where 
such legislation is directed at safety, most states treat a violation as 
negligence per se.*4 In a few jurisdictions it is only evidence of negli- 
gence. Wisconsin is fully committed to the negligence per se doctrine. 
The rule in Wisconsin applies not only to statutes, but also to ord- 
inances and administrative orders.™ 

Why legislation of this nature should be held to prove negligence 
in a civil action has been the subject of extended debate. If the leg- 
islative body contemplated such a result it could easily provide for 
it. Although the original foundation for the doctrine rests on shaky 
grounds, its continuation today, after flourishing for many years, 
is more easily supported. One of the few cases to develop this point 
is McAleavy v. Lowe.*" The defendant argued that the application of 
the rule produced a harsh result. The Court apparently agreed but 
indicated that it felt bound by the legislation. It stated that the leg- 
islature, when it enacted the statute involved, must be deemed to 
know how the courts had construed other legislation in the past. The 
point is well taken that silence over the years may properly be con- 
sidered approval and endorsement by the legislature of the general 
doctrine of negligence per se for violation of criminal statutes. How- 
ever, in applying it to new situations, its true nature should not be 
overlooked. It is not strictly a creation of the legislature. It was in- 
vented by the courts as an aid in the administration of standards 


for negligence. 





Ryan v. Zweck-Wollenberg Co., 266 Wis. 630, 64 N.W.2d 226 (1954). 
sad Id. at 649, 64 N.W.2d at 236. 
% PROSSER, Torts § 39 (1941). 


55 See note 54 supra. 
5 Verbeten v. Huettl, 253 Wis. 510, 34 N.W.2d 803 (1948). 


57 259 Wis. 463, 49 N.W.2d 487 (1951). 
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The theory of negligence per se for violation of a statute is extremely 
rigid. If followed literally, it may require a holding that a party is 
negligent in law where in fact he acted in a reasonable manner.®* 
A 1925 decision in Wisconsin is a striking example of such a situation.®* 
The plaintiff in turning a corner followed the arrows marked on the 
highway by local officials. In doing so, he made a turn which was in 
violation of the requirements of the state law. It was held that he 
was negligent per se, although it seems clear that he did exactly what a 
“careful’’ person would do.* 

The “evidence of negligence’’ doctrine has the advantage of flex- 
ibility. It is becoming more popular in a number of states today.* 
Courts are particularly disturbed by the rigid per se rule in relation 
to the defense of contributory negligence. The change does not 
usually take the direct form of an open overruling, but it is accom- 
plished by various devices that result in placing the problem before 
the jury under some name. There is no indication of such a trend in 
Wisconsin. However, it should be noted that we do not have the same 
need for it. We have the desired flexibility, when the plaintiff has 
violated a statute, by our comparative negligence rule.** He may be 
negligent per se but the degree of his negligence in comparison with 
the negligence of the defendant is usually for the jury. 

It should not be assumed that our Supreme Court has recognized 
no exceptions or qualifications in administering its doctrine. Cases 
involving cars on the wrong side of the road offer a well settled 
illustration.** Whether the rule here is an exception to the usual 
effect of violation, or whether by a process of statutory construction 
a qualification is read into the statute itself, is not clear. In any event, 
where the party is not at fault in fact in driving on the left, he is not 
negligent. The general problem of implied exceptions and excuses 
was discussed in the Wisconsin Law Review in 1942. Later cases have 
not shed any new light on the subject. 


Requiring safe articles 


The usual statute is concerned with a definite act. It provides that 
a person shall do or refrain from doing a specific thing. Additional 





58 Morris, Torts § 6 (1953). 

59 Day v. Pauly, 186 Wis. 189, 202 N.W. 363 (1925). 

6° For present legislation governing the powers of local officials in this situation, 
see Wis. Star. §§ 85.17 (3), 85.12, 85.85 (1953). 

6 Fleming James, Jr., Statutory Standards and Negligence in Accident Cases, 
11 La. L. Rev. 95 (1950). 

® Wis. Srat. § 331.045 (1953). 

63 These cases are discussed later in this article. See page 20 infra. 

* Note, 1942 Wis. L. Rev. 422. 
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problems are raised where the statute takes the form of a broad 
statement of a desirable end. 

McAleavy v. Lowe®* deals with such a problem. D' of Minneapolis, 
Minnesota, bought a car of mixed bulk screenings. The car was 
sealed and billed at an elevator in North Dakota. D', without having 
opened or inspected the car, arranged for the sale of the screenings to 
D?, a small town dealer in Wisconsin. The screenings were ground in 
D*’s mill, put in sacks and sold to farmers, including P, for animal 
food. P used the product for his hogs. A number of the hogs died be- 
cause of mercury in the screenings. A Wisconsin statute provides: 

Any manufacturer, importer, jobber, firm, association, corpora- 

tion or person who shall sell, offer or expose for sale or distribute 

any feeds mixed or adulterated with any substance or substances 
injurious to the health of live stock or poultry shall be deemed 
guilty of a misdemeanor and in addition to the penalty provided 


in this section, the lot of feeds shall be subject to seizure by judi- 
cial court action, condemnation and disposition as the court 


may direct... .% 


The trial court framed a special verdict on the ground that violation 
of the statute was negligence per se by both D' and D?. The Supreme 
Court approved this theory. 

The defendants pressed the point that this was not negligence, but 
liability without fault. The usual explanation of the use of a criminal 
statute in the tort action is that it proves negligence. The application 
of the doctrine to a requirement of the kind involved here looks more 
like direct statutory liability. Some years ago, our Supreme Court 
was required to apply the pure food law of Minnesota for human 
beings to a case of food poisoning.*’ We held that Minnesota decisions 
construed this statute to establish liability without fault. Whatever 
language is used to describe the result, it should be fully recognized 
that an act of the legislature which is silent on civil responsibility 
is being construed to make a fundamental change in the common law 
of liability for damages. 

In a 1923 English case,®* an axle on a motor vehicle broke, a wheel 
came off and struck the plaintiff's vehicle, damaging it. In the trial 
court, recovery was granted on the ground that the defendant vio- 
lated a statute which required that “the motor car and all the fittings 
thereof shall be in such condition as not to cause, or be likely to cause, 





% 259 Wis. 463, 49 N.W.2d 487 (1951). 

# Wis. Srat. § 94.72 (14) (b) (1953). 

*? Doherty v. 8. S. Kresge Co., 227 Wis. 661, 278 N.W. 437 (1938). 

*§ Phillips v. Britannia Hygienic Laun Co., [1923] 1 K. B. 539; [1923] 
2 K. B. 832, especially opinion of Atkin, L. J., at p. 840. 
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danger to any person on the motor car or on any highway.” On appeal, 
the decision below was reversed. The appellate courts ruled that if 
the legislative body intended to establish what is really a broad area 
of strict liability it should have made its intent clearer than it did 
by this provision. 

The Wisconsin statutes require brakes on motor vehicles which 
shall be maintained in good working order.*® Does the McAleavy” 
case mean that any failure of brakes is negligence per se? An interest- 
ing question of this nature was presented to our Supreme Court in 
1928.7! D! bought a second hand car from D*. D? represented that it 
was fully repaired or rebuilt and was in good operating condition. 
D' had driven only 2 or 3 blocks when the brakes failed and a third 
party was injured. D? urged that D' was negligent under the statute 
and that this constituted an intervening force relieving D? of liability. 
The Supreme Court held that it was unnecessary to pass on the negli- 
gence of D! in view of its conclusion that this would not affect the 
liability of D?. 

A case involving a failure of brakes was presented again in 1950.” 
The operator of a truck failed to halt at a stop street. He offered 
the excuse that his foot brake failed. The court might have passed 
on whether you are ever excused from coming to a stop at astop street,” 
or it might have decided the point on failure of the foot brake. 
However, it did not rule squarely on either of those issues. Instead 
it held that the defendant was negligent in failing to comply with the 
statutory provision requiring an adequate set of emergency brakes. 
He apparently knew that his second set of brakes would not stop the 
truck. 


Regulation of conduct 


Many cases of violation of statute or ordinance are presented to 
our Supreme Court annually, especially in automobile accidents. It 
is not feasible to discuss all of these cases in detail. The treatment 





69 Wis. Stat. § 85.67 (1) (1953). 

70 259 Wis. 463, 49 N.W.2d 487 (1951). 

1 Flies v. Fox Bros. Buick Co., 196 Wis. 196, 218 N.W. 855 (1928). 

” Prunty v. Vandenberg, 257 Wis. 469, 44 N.W.2d 246 (1950). 

73 In Lang v. Chicago & N. W. R. Co., 256 Wis. 131, 40 N.W.2d 548 (1949), 
the operator of a vehicle required by statute to come to a stop at a railroad cross- 
ing failed to stop. He offered the excuse that the road was icy. The Supreme 
Court said, “To excuse the plaintiff from performing his statutory duty under 
the circumstances of this case would amount to nothing less than an amendment 
of the statute. The statute makes no exceptions. A truck driver is required under 
the statute to come to a full stop, not to stop at his discretion.” See also Glen- 
(oa) Motorways v. Green Bay & W. R. Co., 256 Wis. 69, 39 N.W.2d 694 

1949). 
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here will be limited to a few of the more important developments of 
recent years. 

a. Operation on Left Side of Road—The statute requires operation 
on the right half of the highway, except under certain specified cir- 
cumstances.”* Nevertheless, as mentioned earlier, our Court excuses 
a party from the negligence per se doctrine where he is on the left side 
without any fault.” The exact effect of operation of a car on the wrong 
side of a highway has not always been entirely clear. It is usually said 
that it “makes at least a prima facie case of negligence and is enough, 
in the absence of an explanation which the jury is bound to accept, to 
warrant an inference of negligence on the part of its operator.’’’® 
It has been emphasized in several cases that it is not a mere legal 
presumption, but a genuine inference of fact.77 These general propo- 
sitions were carefully summarized in 1949 in Kempfer v. Bois,”* and 
it was also stated that the case of Seligman v. Hammond,” so far as 
it is in conflict with the decision in the Kempfer case, is overruled. 

b. Vehicles at Intersections*°—The Wisconsin statute provides in 
part: 

When two vehicles approach or enter an intersection at approxi- 
mately the same time, the driver of the vehicle on the left shall 
yield the right of way to the vehicle on the right, except as other- 
wise provided in this section. The driver of any vehicle driving 
at an unlawful speed shall forfeit any right of way which he might 
otherwise have hereunder.*! 


Prior to 1947 the decisions inferred that the driver of the car on the 
left secured the right of way over the vehicle on the right if he entered 
the intersection first by a clear margin.*? This idea was completely 
withdrawn by the decision in Reynolds v. Madison Bus Co.* The 
Supreme Court ruled that there are no rights of way at intersections 
other than those specifically stated in the statute. The driver of the 
car on the right has the right of way under the circumstances stated 
in the legislation; in other cases involving a vehicle approaching an 
intersection on one street and another vehicle approaching on an inter- 


74 Wis. Stat. § 85.15 (1953). 
7% See 17 supra. 

7% Kempfer v. Bois, 255 Wis. 312, 38 N.W.2d 483 (1949); Zeinemann v. Gasser, 
251 Wis. 238, 29 N. W.2d 49 (1947); Hamilton v. Reinemann, 233 Wis. 572, 290 
N.W. 194 (1940). 

77 See note 76 supra. 

78 Supra note 76. 

79 205 Wis. 199, 236 N.W. 115 (1931). 

% For a discussion of the different provisions on right of way under § 85.18, 
see LaFrance, Law of Right of Way, Wisconsin Bar Buut., Feb. 1952, p. 11. 

81 Wis. Star. § 85. nis (){ (1953). 

* LaFrance, supra note 

83 250 Wis. 294, 36 IN W.2d 653 (1947). 
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secting street, there is no right of way. Where the driver of the car 
on the left reaches the intersection first by a clear margin, the case is 
governed by the usual common law obligations of due care by both 


parties. 
The word “approximately’’ is somewhat vague. In Vogel v. Vetting, ™ 
the Supreme Court states, ‘‘. . . the word has no technical legal mean- 


ing and probably was not a happy choice when the legislature used 
it.’’**> The Court adopted a statement by the Minnesota Supreme 
Court emphasizing that “approximately’’ means ‘the approach to 
an intersection of two vehicles so nearly at the same time that there 
would be imminent hazard of a collision if both continued the same 
course at the same speed.’’** 

The Vogel*’ case itself is a good example. The driver of the car on 
the left contended that the two cars did not approach or enter the 
intersection at approximately the same time. He offered a mathemat- 
ical computation based on the theory that his car was traveling 20 
miles per hour and the other car was going 40 miles per hour; that 
this demonstrated conclusively that his car was in the intersection 
first. The Court ruled that the contention was unsound. Under the 
test stated, the fact that the car on the left reached the intersection 
ahead of the car on the right, is not conclusive.* 

The doctrine was particularly convenient when the arterial street 
right of way problem was presented.*® The literal wording of the 
statute is clear. When a car approaching an arterial comes to a full 
stop, the ordinary intersection right of way rules govern. It would 
seem to follow that in the usual case where a fast traveling car is 
approaching on the arterial and another car has come to a complete 
stop on the right at the arterial, the latter car has the right of way. 
This would not be a practical rule and would not promote safety. 
The Supreme Court was able to avoid its literal application by using 
the doctrine announced in the Vogel*! case. A finding by the jury that 
the driver on the left traveling on the arterial was not negligent in 
failing to yield the right of way was sustained. The result is desirable, 
but the law would be neater if the legislation were re-worded. 


§ 265 Wis. 19, 60 N.W.2d 399 (1953). 

8 Jd. at 26, 60 N.W.2d at 403. 

% Td. at 26, 60 N.W.2d at 404. 

87 See note 84 supra. 

88 On the other hand, for an example of a case where it was found that the car 
on the left did enter the intersection appreciably before the car on the right, see 
Himebauch v. Ludtke, 256 Wis. 1, 39 N.W.2d 684 (1949). See also Anderson v. 
Potts, 250 Wis. 510, 27 N.W.2d 495 (1947). 

89 Kraskey v. Johnson, 266 Wis. 201, 63 N.W.2d 112 (1954). 

% Wis. Start. § 85.18 (4) (1953). 

1 265 Wis. 19, 60 N.W.2d 399 (1953). 
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A person entitled to the right of way is not free of his obligation 
to exercise care.** The completely separate and independent nature 
of these items has not always been maintained. This has been aggra- 
vated by language stating that right of way is not absolute in nature.” 
The matter was carefully explained in the opinion in the Reynolds 
case. The Court says: 

In no situation does the person who has the right of way transfer 

his right to his adversary by negligently insisting upon it. He 

simply becomes guilty of contributory negligence.” 
It is in this respect that the right of way is not absolute.® But it is 
absolute in that the one who violates it is negligent per se irrespective 
of how negligent the other party is, subject to one exception. 

The one negligent act which forfeits the right of way of the driver 
on the right is that specified in the statute, namely, “‘unlawful speed.’’ 
An interesting question on the interpretation of this provision arose 
in Johnson v. Firemen’s Fund Indemnity Co.*? There was no evidence 
that the driver of the car on the right was traveling at a speed in 
excess of any statute or ordinance. However, the jury found that he 
was negligent as to speed in view of adverse road and weather con- 
ditions. It was decided that this forfeited his right of way; that 
“unlawful speed’’ as used in the statute is not limited to cases where 
the speed violates legislation.** 

c. Pedestrian regulations—Several recent cases are of interest 
on the question of the extent to which pedestrian regulations apply. 
In Panzer v. Hesse, a pedestrian was walking on the right side of 
the highway along the shoulder. He was hit by a car traveling in the 
same direction. The statute requires that pedestrians walk on the 
left side of the highway.’ Under an early opinion, there was some 
doubt about the application of this rule to narrow country highways.’ 





® Lind v. Lund, 266 Wis. 232, 63 N.W.2d 313 (1954); Hamm v. Miller, 256 
Wis. 192, 40 N.W.2d 387 (1949). 

* See note 92 supra. 

* 250 Wis. 294, 305, 26 N.W.2d 653, 658 (1947). 

ba Contributory negligence by one who has the right of way usually means a 
question of comparative negligence for the jury, but in some instances it will be 
ruled as a matter of law that the contributory negligence is at least as great as 
that of the other party. See, for ae loss v. American Indemnity Co., 
253 Wis. 476, 34 N.W.2d 816 '(1948 

* Wis. Star. § 85.18 (1) (1953). 

*7 264 Wis. 358, 59 N.W.2d 660 (1953). 

* In the Johnson case, note 97 supra, the Court also outlines an appropriate 

procedure where a driver claims a “directional” ean of way and there is evidence 

hich will permit a finding of unlawful speed on 

* 249 Wis. 340, 24 N.W.2d 613 (1946). 

40 Wis. Strat. § 85.44 (6) (1953). 

1 Leckwe v. Ritter, 207 Wis. 333, 241 N.W. 339 (1932). 
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This doubt had been removed long before the Panzer case.’°? Another 
case gave considerable color to the claim that the statute applies only 
to the traveled portion of the highway in common use and does not 
include shoulders.!* The Court decided that such a view is unsound. 
The safety features of the regulation were emphasized. It was ruled 
that the statute covers those portions of the highway open to use by 
vehicular traffic. This includes a gravel shoulder. Thus, a pedestrian 
has not complied with the regulation by staying off the concrete. 

The pedestrian, when crossing a highway, is required to yield the 
right of way to cars at a point other than a crosswalk. In Crawley 
v. Hill, it was ruled that the statute applies not only to city streets, 
but also to highways outside the city limits.’ 

In Carlsen v. Hardware Mut. Casualty Co.,'" P’s car became stalled 
in a ditch. Another motorist helped him to move the car onto the 
highway. P stepped out of his car and walked a short distance to thank 
his helper when he was hit by another car. It was held that this did 
not make him a pedestrian. Thus, he was not subject to the laws and 
regulations relating to pedestrians. 

d. Parking regulations—Our statutes which regulate leaving ve- 
hicles parked, stopped or standing upon a highway outside a business 
or residence district require careful interpretation. There is a general 
prohibition when it is ‘‘practical’’ to park, stop or leave such vehicle 
standing off the roadway.’ The statute also provides that in no event 
shall a vehicle be so left unless a clear and unobstructed width of 
no less than fifteen feet upon the roadway of such highway opposite 
such standing vehicle shall be left for the free passage of other vehicles 
thereon, nor unless a clear view of such vehicle may be obtained from 
a distance of 200 feet in each direction along such highway.'®® How- 
ever, a later subsection states that the regulations “shall not apply 
to the operator of any vehicle which is disabled while on the highway 
in such a manner or to such extent that it is impossible to avoid 
stopping or temporarily leaving such vehicle in such position.’’! 

These provisions have been referred to as overlapping items which 


102 Hanson v. Matas, 212 Wis. 275, 249 N.W. 505 (1933). 

103 Kaminski v. Standard Oil Co., 231 Wis. 582, 286 N.W. 327 (1939). 

10 Wis. Stat. § 85.44(4) (1953). 

10 253 Wis. 294, 34 N.W.2d 123 (1948). 

1% The same rule had been announced earlier in Grohusky v. Ferry, 251 Wis. 
569, 30 N.W.2d 205 (1947), in administering comparative negligence in a case 
where the pedestrian had nearly cleared the highway in the country when he was 
struck by a motorist on the left side of the highway. 

107 255 Wis. 407, 39 N.W.2d 442 (1949). 

108 Wis. Stat. § 85.19 (1) (1953). 

109 [hid 


ne Wis. Star. § 85.19 (8) (1953). 
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should not be considered as cumulative acts of negligence." There is 
merit in this point, but it has not helped to clarify the exact meaning 
of the different provisions of the statute."'? The problem finally has 
been analyzed fully in Kline v. Johannesen.' 

P was driving at night when he had a flat tire. While he was chang- 
ing it, he was hit by a car operated by D. D contended that P was 
negligent as a matter of law in failing to park his car entirely off the 
traveled roadway. In denying this contention, the Supreme Court 
sharply distinguished between “practical”? and “possible.’’ Where 
practical a vehicle must be parked off the highway. Irrespective of the 
practicality of removal, no vehicle is to be left on the highway with- 
out allowing the prescribed clearance and view, except where it is im- 
possible to do so. That which is possible is not always practical. It was 
ruled that practicality within the meaning of the statute involves the 
exercise of reasonable judgment and discretion in view of all the cir- . 
cumstances. In the instant case, P left the prescribed clearance and 
view. It was for the jury to determine whether under the circum- 
stances, including the possibility of damage to the punctured tire, 
the failure to remove the car from the highway was justified. 

In the Kline case, the Court limited “impossible” to cases of 
inability to remove the vehicle under its own power. It was held 
later in Woodcock v. Home Mut. Casualty Co.,"* that this language 
must be revised. It was recognized that cases could arise where it was 
impossible to avoid stopping or leaving the vehicle on the highway by 
reason of other “‘things’’ than solely inability to move “‘under its own 
power.” The Woodcock"* case was held to be such a situation. The 
lights on the car went out suddenly at night in a snowstorm. The 
driver stopped, got out of the car with a flashlight and looked to see 
where his car was located. He saw another car approaching and de- 
cided he had no time to get in his car and move it. He ran toward the 
other car waving his flashlight, but was unable to prevent a collision. 
It was held that the statute was not violated. 

e. Emerging from private driveway—The statute provides that 
the operator of a vehicle entering a public highway from a private 
driveway shall yield the right of way to all vehicles approaching on 
such highway.'” In Heinecke v. Hardware Mut. Casualty Co.,"* the 





111 Callaway v. Kryzen, 228 Wis. 53, 279 N.W. 702 (1938). 


12 See, for example, Weir v. Caffery, 247 Wis. 70, 18 N.W.2d 327 (1945). 
113 249 Wis. 316, 24 N.W.2d 595 (1946). 

14 Tbid. 

16 253 Wis. 178, 33 N.W.2d 202 (1948). 

116 Tbid. 


17 Wis. Star. § 85.18 (9) (1953). 
118 264 Wis. 89, 58 N.W.2d 442 (1953). 
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operator on the highway contended that this should be literally ap- 
plied. The Supreme Court pointed out the absurd results that would 
follow such a construction of the statute. 


No driver could enter a public highway from a private driveway 
if another car was approaching. The statute does not limit the 
term “vehicles approaching” to those in sight." 


It was decided that the rules laid down in 1942 in Carlson v. Strasser!” 
properly expre.sed the obligation of a person entering from a private 
driveway.'*! The evidence in the instant case was held to sustain the 
jury’s findings that the operator entering the highway from the drive- 
way at night, after looking to the right and seeing no vehicles ap- 
proaching, and struck by an automobile approaching from the right, 
was not negligent for failure to yield the right of way or in any other 
respect.!22 
Physical or Mental Incapacity 


Where aware of incapacity 

Eleason v. Western Casualty & Surety Co.1** involved a truck driver 
who knew that he was subject to spells of some kind. He knew that 
these spells would render him unconscious for as long as 15 minutes 
and weak for several hours afterward. He had never consulted a doctor 
and did not know the medical name for his trouble. He had a seizure 
while driving his employer’s truck, became unconscious, lost control, 
ran over the street curb and hit and killed a workman at the side of the 
street. A medical examination disclosed that his trouble was epilepsy. 
The trial judge ruled in favor of the defense on the theory that the ac- 
cident was caused by an act of God. The Supreme Court reversed this 
decision. It might have been decided that the driver was negligent per 
se for violating the statutes regulating the operation of a motor ve- 
hicle by an epileptic.’** Of course, the legislation was stressed. It is 
significant, however, that the opinion was phrased in such a way that 
it sounds like a ruling of negligence as a matter of law independent 
of the statute. The broad scope of the view announced is best demon- 
strated by a quotation. The Court said: 





119 264 Wis. 93, 58 N.W.2d 444. 

120 239 Wis. 531, 2 N.W.2d 233 (1942). 

121 On the responsibility of a motorist turning left to enter a private driveway, 
see Hiddessen v. Kuehn, 254 Wis. 214, 36 N.W.2d 82 (1949). 

122 A dissenting opinion takes the position that the person entering from the 
private driveway was causally negligent as to lookout as a matter of law; see Hein- 
ecke v. Hardware Mutual Cas. Co., 264 Wis. 89, 94, 58 N.W.2d 442, 444 (1953). 

128 254 Wis. 134, 35 N.W.2d 301 (1948). 

14 For a discussion of the statutes, see note, 1950 Wis. L. Rev. 334. 
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The problem then becomes a question of whether it is negli- 
gence for a man to drive a car when he knows that he is subject 
to such spells. It is considered that, as a matter of law, this is 
negligence. The fact that Luer did not know the technical name 
of his malady is not controlling. What is important is that he 
knew that he might be unable to control the car which he was 
driving. He also must have known that if he lost control of the 
car there was danger of someone being injured. Driving a car 
where people are to be met with on highways today is dangerous 
enough if one has complete control of his powers. When a driver 
knows that he may become unconscious and lose that control at 
any moment, he must be held negligent in attempting to drive. 
This is in keeping with previous decisions and the statutes.!% 


If the closing sentence refers to specific Wisconsin cases in point, 
they are not mentioned in the opinion, and I am not familiar with 
them. If it means case law elsewhere, it is correct except that gener- 
ally the matter has been left to the jury. It may be that the severe 
nature of the malady in the Eleason case justifies a decision of negli- 
gence as a matter of law. The ruling by law can also be explained under 
the negligence per se doctrine in vi2w of the violation of statute. 

The boundaries of the rule announced will remain somewhat un- 
certain until amplified by later opinions. For example, what about a 
person who knows that he has an unfavorable heart condition? The 
only subsequent decision by our Supreme Court applying the Eleason 
rule is Wisconsin Nat. Gas Co. v. Employers Mut. L. Ins. Co.'* The 
driver was conscious of fatigue and drowsiness. He went to sleep, 
drove off the highway and hit a utility pole. It was ruled that he was 
negligent as a matter of law.. 


When unaware of incapacity 

Where a person driving a car is suddenly stricken with an ailment 
which he did not know existed, the courts of this country generally hold 
that he is not liable to a person injured by his loss of control of the 
car.'27 The nature of negligence fully supports this conclusion. It 
might be urged in some cases that a reasonable man should have dis- 
covered the danger by having a physician check his condition at regu- 
lar intervals. However, it is unlikely that this argument would be 
viewed with favor by courts. The emphasis in the Eleason case'™® 
on the driver’s knowledge of his condition implies full agreement by 
our Supreme Court with the conclusions generally reached. 





125 254 Wis. 134, 138, 35 N.W.2d 301, 303. 
16 263 Wis. 633, 58 N.W.2d 424 (1953). 
47 ProssER, Torts §§ 29 and 36 (1941). 
138 254 Wis. 134, 35 N.W.2d 301 (1948). 
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The subject might be dropped without further discussion except 
for the theory recently adopted by the Restatement of Torts that in- 
sanity is immaterial in administering the standard governing lia- 
bility for negligence.'*® A New York Municipal Court case in 1934 
involved a person who had been employed as a bus driver for about 
8 years.!*° While driving a bus one day, he suddenly became “‘insane”’ 
and lost control of the vehicle, which struck the plaintiff. The driver 
was confined to an insane asylum and was there when the tort action 
was tried. The explanation of his sudden mental collapse was not 
clear, but there was no showing of a past history that in any way sug- 
gested a risk of this nature. The case looked like a typical example of 
an inevitable accident. It was held that insane people are liable for 
their torts; that in deciding negligence on the part of an insane person 
the same standard is applied as in the case of any other adult; that on 
the evidence, it is clear that the driver acted in a negligent manner; 
that thus, the driver and his employer are liable for the harm caused. 

The editors of the Restatement apparently fully agree with this case. 
In fact, they state that it is “The only recent case which squarely 
holds an insane person. . . liable for harm negligently caused. . . .””)*! If 
insane people are to be held for fault, even though not really at fault, 
this is a logical application of the rule. However, it does produce re- 
sults which are not easy to justify. The decision in a particular case 
depends entirely on the name. If the sudden unexpected disability is 
labelled insanity, the driver is liable. If it is given any other name, 
he is free from liability. What is insanity for the purpose of this rule? 

We are dealing here with developments in Wisconsin law. It should 
be emphasized that Wisconsin has not yet decided the point discussed 
here. However, if the editors of the Restatement are right that logic 
forces Wisconsin to agree with their general statement that insane 
persons are as responsible as any other adults,'** this result appears 
to follow. The full implications of the rule should be appreciated be- 
fore a position is taken. 


Importance of Labels 
In Wisconsin, under our svecial verdict practice, we require separate 
findings on the various alleged acts of negligence of the parties in- 
volved.'* In order to achieve consistency in findings some degree of 
accuracy is necessary. However, in the early stages of negligence law 





129 RESTATEMENT, Torts § 283 (1948 Supp.). 

130 Sforza v. Green Bus Lines, 150 Misc. 180, 268 N.Y.S. 446 (1934). 
131 RESTATEMENT, Torts p. 654 (1948 Supp.) 

183 Td. at 657. 

138 Schumacher v. Wolf, 247 Wis. 607, 20 N.W.2d 579 (1945). 








28 WISCONSIN LAW REVIEW [Vol. 1955 


the problem was not one of major importance. There was a natural 
tendency to be somewhat loose in classifying conduct. Meantime, 
several developments have occurred which make careful analysis im- 


perative. 


Limited duty in host-guest cases'* 

The limited duty to a guest for the condition of his host’s car was 
developed in 1921.1 It then became important to determine whether 
alleged negligence was in the condition of the car or in the operation 
of the car. The limited duty idea was extended to the “condition of 
the driver’ in 1926.1 When this was amplified in 1930 in Ponettowcki 
v. Harres," the importance of the label was fully demonstrated. If 
the alleged misconduct of the driver is in the area of speed, lookout 
or “the law of the road,” his duty to his guest is that of reasonable 
care. In other situations, the more limited duty rule applies. 

Culver v. Webb '* is a good illustration. The host was driving along 
a highway when he collided with a car entering from a private drive- 
way. It was urged by the guest that the host was negligent as to both 
speed and lookout. It was decided that any deficiencies in these 
respects under the facts in the case bore on the negligence of the host 
as to management and control. Thus, it was ruled prejudicial error 
not to apply the host-guest limited duty pattern in submitting the 
problem to the jury. If it had been held that there was evidence of 
negligence as to lookout or speed, a straight submission of the negli- 
gence question would not have been prejudicial error. 


Assumption of risk'*® 

We have talked about assumption of risk for many years. Neverthe- 
less, the distinct doctrine which now exists really emerged for the 
first time in 1933 and 1934.'*° It was not until 1943 that we settled 
the law on this subject in relation to acts of negligence.'*! It was then 
held that assumption of risk operates as a defense only when the plain- 
tiff assumes all of the negligent risks which would otherwise be action- 
able. It was ruled that the guest assumed the risk of negligent lookout 
by the host, but that this did not affect in any way the guest’s 

14 Campbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. Recent 


developments are discussed later in this article. 
138 Q’Shea v. Lavoy, 175 Wis. 456, 185 N.W. 525 (1921). 





18 C] v. Eckart, 191 Wis. 114, 210 N.W. 267 (1926). 

137 200 Wis. 504, 228 N.W. 126 (1930). 

138 244 Wis. 478, 12 N.W.2d 731 (1944). 

139 Campbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. Recent 
developments are discussed later in this article. 

40 Campbell, oa note 139. 

M41 State ex rel. 


itzen v. Dillett, 242 Wis. 107, 9 N.W.2d 80 (1943). 
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right to recover for negligence of the host in failing to have his car 
under control or in failing to keep to the right of the center of the 
highway. 

The impact of this development on the importance of accuracy in 
classifying negligence is obvious. The substantive law on this point 
is discussed in an earlier article.” 


Comparative negligence 


In 1931 the Wisconsin legislature passed a comparative negligence 
law.! In administering this law accuracy in all phases of the negli- 
gence case is essential if new trials are to be avoided.“ In relation to 
the problem of labels for the negligence of the parties, many situations 
arise. Duplication of the same findings under different names holds 
the top spot. In legal theory the number of acts of negligence is not 
controlling. The law is interested in quality rather than quantity. 
But as a practical matter people administering the law may be in- 
fluenced by the number of acts on each side. Many attorneys are 
convinced that juries frequently use the number of improper acts of 
the parties as the exclusive yardstick for determining comparative 
negligence. 

The classification problem is not easy. We have been giving it 
careful study for only a short time. It is not surprising that our law 
is somewhat ambiguous. 

Most of the litigation in the Supreme Court has involved the dis- 
tinction between lookout, and management and control. The Court 
has consistently found duplication in those cases where defective 
lookout has placed the motorist in a position where the best possible 
control and management would be useless.’ In Crawley v. Hill,“ 
the motorist saw a pedestrian only a moment before striking him. In 
Briggs Transfer Co. v. Farmers Mut. Auto Ins. Co.,7 the driver of 
one motor vehicle moved from the shoulder to the pavement and 

142 Campbell, supra note 139. 


43 Wis. Stat. § 331.045 (1953). 

144 Of course, in some instances error will be immaterial. For example, in Parr 
v. Douglas, 253 Wis. 311, 34 N.W.2d 229 (1948), there was an apparent incon- 
sistency in the findings of the jury that the host was negligent in failing to exercise 
the d of skill he possessed as to management and control but that he was 
not guilty of negligence as to management and control. The jury also found the 
host saw oni as to lookout and the other driver negligent in certain respects. 
On percentages of negligence, it allocated 10% to the host and 90% to the other 
driver. It was held that accuracy in percentages was immaterial in this instance 
as there was no issue of contributory negligence by the guest and no claim for 
damages as between the defendants. 

48 Briggs Transfer Co. v. Farmers Mut. Auto Ins. Co., 265 Wis. 369, 61 N.W.2d 
305 (1953); Crawley v. Hill, 253 Wis. 294, 34 N.W.2d 123 (1948). 

46 Supra note 145. 

47 Supra note 145. 
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turned across the road to go off the highway into a field on the other 
side when a collision occurred with an overtaking vehicle which he 
failed to see. In both cases, it was held that the negligence was with 
respect to lookout and not with respect to management and control. 

Where the timing is close the answer is not equally clear.'** In 
Marchant v. Franz,° the plaintiff was unable to stop before hitting 
a truck stopped on the highway. The jury found him negligent as to 
both lookout and management and control. It was held that these were 
duplicate findings; that they rendered the comparison of negligence 
by the jury inaccurate. The momentary lapse of time between his 
improper lookout and his defective management and control was 
apparently held conclusive. A dissenting opinion says: 

Automobile collisions do not happen piecemeal. They are the 

result in most cases of several concurrent failures on the part 


of the respective drivers, and their cause is generally determined 
from an observation and consideration of the entire picture.'®° 


In a recent case D collided with parties pushing an automobile on 
the highway.’ The jury found D negligent as to lookout, manage- 
ment and control, and speed. D contended that under Marchant v. 
Franz,'* his only real negligence was with respect to lookout. This 
contention was rejected. 

In Schroeder v. Kuntz,* P, while driving at night, collided with an 
unlighted truck stopped with the left rear extending over the trav- 
eled portion of the highway. Her vision was hindered immediately 
before the collision by the bright lights of an approaching vehicle. 
She failed to reduce her speed to any appreciable extent. D claimed 
that P was negligent as to speed, lookout, and management and con- 
trol. The jury found negligence as to management and control only 
and attributed 20 per cent negligence to P and 80 per cent negligence 
to D. 

The Supreme Court ruled that P was negligent as a matter of law 
in failing to reduce her speed; that the evidence sustained the jury’s 
finding that P was not negligent as to lookout. A new trial was 
ordered. The record suggests that the only real error was the name 
used. The jury viewed a failure to reduce speed as negligence in man- 
agement and control; the Supreme Court held that it was negligence 

48 Tt will be noted that “duplication” is also used to some extent to administer 
causation. In some cases the mistake is not in describing the same negligence b 


two different names but rather in including certain negligence which is not causal. 
49 259 Wis. 289, 48 N.W.2d 620 freee 





8 259 Wis. 289, 
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as to speed. A concurring opinion makes the point that negligence in 
failing to reduce speed may be followed by negligence as to manage- 
ment and control in the event of a failure to take appropriate steps 
to avoid a collision after an obstruction is discovered. This is un- 
doubtedly an accurate statement of law, but the concurring opinion 
is silent on evidence of this nature in the instant case. In the opinion 
by the Court it is said: 
Our attention is called to no particular act that the plaintiff did, 


or omitted to do, that was negligent control and management 
except that she failed to reduce her speed." 


PROXIMATE CAUSE 


Dual Nature 


The appellate courts of the country have been slow to develop an 
analysis of proximate cause. Substance often has been lost in a maze 
of confusing and contracictory words and phrases. In submitting the 
issue to juries, trial judges have been forced to risk a reversal or use 
stock phrases which often have little relation to the real issues. When 
rulings have been made as a matter of law, they rarely have been 
explained. In most opinions the dual nature of the issue has not even 
been recognized. It has been necessary to interpret the substantive 
law largely by results reached in individual cases. 

It does not take a very profound study of case law to realize that 
negligence is only important when it is causal to a result. People are 
not penalized merely because their conduct falls below that of a 
reasonably prudent man. This is as true under the comparative negli- 
gence law in Wisconsin as under the common law. It may seem that 
this should be the only problem involved at the proximate cause 
stage of the case. Where a duty of reasonable care exists by the de- 
fendant toward the plaintiff, where this duty has been breached, where 
the breach is a cause in fact of injuries to the plaintiff, and defenses, 
such as negligence or assumption of risk by the plaintiff, are not pres- 
ent, why not hold the defendant under all circumstances? I think 
this is a fair question. But whatever the answer should be, it is clear 
that it is the uniform law, not only of this country but also of other 
countries, that there are further limitations. These limitations gen- 
erally have been administered along with causation under a single 
heading. Until recently the combination has been called proximate 
cause. Now the word “legal’”’ is frequently substituted for the word 
“proximate.” 


154 263 Wis. 594, 58 N.W.2d 448. 
16 263 Wis. 590, 594, 58 N.W.2d 445, 447 (1953). 
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This is the crux of the difficulty of interpreting the substantive 
law. The first step in clarification is a sharp distinction between 
these separate issues parading under the term “proximate cause” 
or “legal cause.”’ It is obvious that they are entirely different in 
character. The cause issue is one of fact. The only question of law 
involved is the sufficiency of the evidence. If the negligence is not a 
cause it loses its importance. The policy of the law is clear on this 
issue. It is only when an affirmative finding of causation is made that 
it becomes necessary to consider special policy factors. The question 
at this point is one of law. Should the defendant be responsible for 
the result which it has already been decided was caused by his negli- 
gence? 

This distinction was emphasized in Wisconsin as early as 1931 in 
Osborne v. Montgomery.” However, it was then in the background 
until 1947 when it was carefully presented in the case of Schultz v. 
Brogan." The Court said: 


Obviously the first inquiry in every case is whether defendant’s 
acts had any substantial effect in producing the accident or in- 
jury. . . . If it is determined that defendant’s negligence did not 
make a substantial contribution to the injury that closes the in- 
quiry and no consideration of policy factors is called for. It is 
only when the substantial character of the contribution is estab- 
lished that a question can arise whether defendant is to be re- 
lieved from an ultimate finding of cause by some policy factor 
delimiting legal cause.'®* 


If the policy announced in this case had been followed for the past 
20 to 30 years, I am convinced that an analysis of the proximate cause 
law of Wisconsin would be comparatively simple. I do not mean to 
suggest that all of the cases would be easy to solve."** Some cases 
will involve complications in the administration of factual cause, 
policy factors or both. But if we felt reasonably certain of the basic 
substantive law which governed, it would make even the hard cases 
much easier to handle. 

Cause in Fact 

“Cause in fact’’ hardly needs to be defined. We know what it means. 
The only real difficulty arises in the language used to describe it. 
The question is one of results; not one of probabilities. This does not 
mean that the issue is to be decided as it would be by the rule of a 





18 203 Wis. 223, 234 N.W. 372 (1931). 

87 251 Wis. 390, 29 N.W.2d 719 (1947). 

168 Td. at 394, 29 N.W.2d at 721. 
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Greek logician. It is a practical matter. The question is whether, 

guided by an intelligent common sense, we would say there is a re- 

lation in cause and effect. Various terms may be used to define this 

issue. Probably the substantial factor test of the Restatement of 

Torts is as satisfactory as any that can be stated. It is there said that: 
The word “‘substantial’’ is used to denote the fact that the de- 
fendant’s conduct has such an effect in producing the harm as to 
lead reasonable men to regard it as a cause, using that word in 
the popular sense in which there always lurks the idea of re- 
sponsibility, rather than in the so-called “philosophic sense,” 
which includes every one of the great number of events without 
which any happening would not have occurred.'” 


It will be noticed that liability-producing qualities—culpable con- 
duct—are not completely eliminated from this definition, but they at 
least play an inferior part. It is the common sense connection be- 
tween cause and effect that is of primary importance; not the proba- 
bility of such a connection. 


Policy Factors 


The substantive law on the issue of policy factors is not equally 
simple. In early years it was assumed that “foreseeability’’ in some 
way both stated and solved the entire problem. It became a fetish. 
The relation between this foreseeability and the foreseeability which 
was already settled when the negligence issue was decided was often 
disregarded. Opinions like Koehler v. Waukesha Milk Co. and 
Osborne v. Montgomery'® minimized the importance of foreseeability 
at the proximate cause level, but they were like voices crying in the 
wilderness. Nevertheless, results speak louder than words. In case 
after case, the plaintiff was allowed to keep a verdict although the 
particular accident was highly unforeseeable. It was principally when 
the plaintiff was entirely outside the zone of any apparent risk from 
the defendant’s conduct that the defendant was held free from lia- 
bility. In Waube v. Warrington,'* it was found necessary even in such 
a case to rely on the word “duty,” rather than “proximate cause,” 
to free the defendant. Our actual working law has been similar to 
that described in the Restatement of Torts. The Restatement takes the 
position that foreseeability, or its equivalent, tests the question of 
whether the plaintiff is in the zone of any risk at all and treats this 
as a problem of duty.'* It also includes at this same stage and under 

160 RESTATEMENT, TorRTS § 431, comment a (1934). 

161 190 Wis. 52, 208 N.W. 901 (1926). 

162 203 Wis. 223, 234 N.W. 372 (1931). 


163 216 Wis. 603, 258 N.W. 497 (1935). 
164 RESTATEMENT, Torts § 281 (1934). 
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the same test situations involving entirely separate interests of a 
party. Wisconsin has not dealt with this second problem. If the plain- 
tiff is able to get over these hurdles the policy factor features which 
may defeat him under proximate cause are few. The introductory 
note indicates the general attitude of the Restatement. 


Only a few of the Sections in this Topic state rules which restrict 
liability short of holding the actor for all the harm of which 
his negligence is a substantial cause. The majority of the Sec- 
tions either state, (1) that certain factors such as the fact that 
the actor had no reason to foresee that the other would be 
harmed in the precise manner in which the harm was sustained, 
are not sufficient to relieve the actor from liability, or state, (2) 
rules which determine the extent of liability in certain types of 
constantly recurring situations. Indeed, the restrictive rules are 
in almost every instance stated as being exceptions to rules which 
permit recovery or are stated as being subject to exceptions 
permitting recovery.!® 

A highly disturbing trend appeared in Wisconsin in 1936. Three 
cases were decided in the January Term of that year for the defen- 
dant as a matter of law apparently on some undefined policy ground. 
A single decision of this kind might easily be discounted as a mistake. 
But when three appear during one term of court it is a different 
matter. 

In any event, the trend had a brief existence. It was halted ab- 
ruptly in 1938 by the opinion in Butts v. Ward.’ A few scattered 
early cases based on reasoning comparable to that of the 1936 cases 
were either expressly overruled or explained on other grounds. In 
referring to Swinkels v. Wisconsin Michigan Power Co.,'" one of 
the 1936 cases, it was specifically ruled that the decision could not 
be justified on policy factor grounds. The Court said that the real 
point was that the defendant’s negligence in that case “was not a 
cause at all.’’? Whether the facts justify this conclusion is highly de- 
batable. But at least there can be no doubt of the propriety of the 
rule of law of the Swinkels'** case when explained in this way. Un- 
fortunately, Byerly v. Thorpe’ and Brager v. Milwaukee E.R.&L. 
Co.,'7° the other 1936 cases, were not mentioned. They did, however, 
seem to be included in the spirit of the Court’s sweeping condemnation 


when it said: 





1 RESTATEMENT, TORTS, introductory note to §§ 435-453 (1934). 
16 227 Wis. 387, 279 N.W. 6 (1938). 
187 221 Wis. 280, 267 N.W. 1 (1936). 
188 Thid. 
169 221 Wis. 28, 265 N.W. 76 (1936). 
264 N.W. 733 (1936). 
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The cases last stated may afford comfort if not aid to counsel 
in his attempt to shield his clients from the results of their negli- 
gence by having Ward’s conduct treated as supervening negli- 
gence rendering their negligence remote as distinguished from 
proximate, but to give to those cases or to general statements 
contained in their opinions the effect contended for would be to 
render nugatory, in most if not all situations, the statutory 
provision against leaving vehicles in the traveled lane of roads 
without the designated safeguards, and to disregard the implied 
statutory declaration that injury to others is reasonably to be 
anticipated from so leaving them.)”! 


Several cases subsequent to 1938 give additional support to the 
conclusion that liability for consequences of negligence is broad under 
Wisconsin law. In Hatch v. Smail,!” the defendant’s automobile left 
the highway because of his negligence. The plaintiff, a passenger, 
was not injured. In an attempt to right the car in order to continue 
on the journey, the plaintiff’s arm was cut by broken glass. The Su- 
preme Court sustained a finding by the jury in favor of the plaintiff 
on the proximate cause issue. In doing so the Court implied it might 
have ruled as a matter of law for the plaintiff on this question if 
the jury had found for the defendant. 

In Brown v. Travelers Indemnity Co.,'* an automobile negligently 
driven by the plaintiff’s husband struck a cow. The cow was knocked 
down and stunned. The plaintiff was not injured in the collision. She 
went to the nearby farmyard to notify the owner of the cow. She re- 
turned to the highway immediately. As she reached a point near the 
cow, the cow arose, ran into the plaintiff and injured her. The case 
was tried without a jury. Findings of the trial court in favor of the 
plaintiff were affirmed by the Supreme Court. It was agreed that this 
was an unusual accident. On the other hand, the opinion emphasized 
that it was only by luck that such was the case. The plaintiff was in 
the danger seat. A person in her place would commonly have been 
thrown against the dashboard or windshield. If this had happened, 
there would have been no real question of special policy factors. The 
Court did suggest one possible qualification. This can best be de- 
scribed by a quotation from the opinion. It was said: 


While the word “‘attacked’’ is used, there is nothing to indicate 
that the striking of the plaintiff by the movement of the cow was 
the result of any intentional movement on the part of the cow. 
The testimony shows that a cow under such circumstances when 
it regains consciousness is likely to leave the place where it was 





171 Butts v. Ward, 227 Wis. 387, 402, 279 N.W. 6, 13 (1938). 
172 249 Wis. 183, 23 N.W.2d 460 (1946). 
173 251 Wis. 188, 28 N.W.2d 306 (1947). 
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injured as soon as possible. That is what the cow did in this case. 
Just what would happen after a cow on the highway is struck 
by an automobile is something that could not have been foreseen: 
or anticipated by the plaintiff. What the cow did was the natural, 
reasonable, and probable thing for her to do under the circum- 
stances.!"4 


In McFee v. Harker,""* two separate accidents occurred, each be- 
tween different vehicles. They happened within a few minutes of 
each other. The first was a collision with a vehicle coming from the 
opposite direction when the defendant attempted to pass another 
motorist in the fog. This partially blocked the highway. A third driver 
stopped to help. It was held that he was negligent for illegal parking. 
The plaintiff crashed into the illegally parked car. The defendant was 
held responsible for the plaintiff’s injuries, except as recovery was re- 
duced by the plaintiff’s contributory negligence. 

The substantive law on policy factors as demonstrated by results 
seems reasonably clear. Foreseeability of some harm to someone is a 
part of the problem of whether a person is guilty of any negligence 
whatsoever. Once he is found negligent, he is liable for unforeseeable 
consequences as well as for foreseeable ones. This does not mean that 
he is liable for all consequences to everyone. There are some excep- 
tional situations where he will be relieved. The Waube'”* case is one 
good example. There are others. It is at this point that the substan- 
tive law fails to give us a clear and precise answer. In any event, only 
a few cases are involved. In most personal injury litigation, the an- 
swer to the policy factor problem should be automatic. I have referred 
to the great mass of cases as being “mine run’’ with respect to pol- 
icy factors.!77 Under established Wisconsin law such cases allow only 
one possible answer. Any other result would contradict the conclusion 
already reached when the party was found negligent. In other words, 
in the great mass of cases the only appropriate questions for the jury 
are questions of the respective parties’ negligence, cause in fact, com- 
parison in degrees and damages. Under this analysis, with the con- 
fusion removed from proximate cause, the answer to cause in fact 
also frequently will be automatic. 


Significance of Pfeifer v. Standard Gateway Theater, Inc.‘"* 


It was in this setting that Pfeifer v. Standard Gateway Theater, Inc.*"* 
was presented to the Wisconsin Supreme Court. P was a patron in 





174 Td, at 193, 28 N.W.2d at 308. 

175 261 Wis. 213, 52 N.W.2d 381 (1952). 

176 216 Wis. 603, 258 N.W. 497 (1935). 

177 Campbell, Duty, Fault, and —_ Cause, 1938 Wis. L. Rev. 402. 

178 269 Wis. 229 229, 55 N.W.2d 29 (19: 

179 259 Wis. 333, 48 N.W.2d 505 (1981); 262 Wis. 229, 55 N.W.2d 29 (1952). 
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D’s theater. Other patrons were making a disturbance by throwing 
popcorn boxes, shooting paper wads and other misconduct. P was 
hit in the eye by an object!** projected by an unknown person, caus- 
ing severe and permanent injury to his eye. In an action against the 
theater, the trial judge apparently was convinced that the jury could 
only guess at what had happened. He directed a verdict against P. The 
Supreme Court granted a new trial, ruling that under the evidence 
issues of negligence and proximate cause were for the jury.!*! 

On the second trial, the jury found that D was negligent with 
respect to (1) patrolling the theater and (2) controlling the conduct 
of patrons. However, the questions on proximate cause as to such 
negligence were both answered “‘No”’ by the jury. P contended that 
as a matter of law D’s negligence was a proximate cause of P’s in- 
juries; that in any event the instructions on proximate cause were 
wrong. The Supreme Court denied his first contention but agreed 
with his second one.1*? 

What does the Pfeifer case do? First and foremost, it establishes a 
procedure which is in tune with the substantive law. We had de- 
veloped a superstructure to take care of every case and insisted upon 
using it even though it served only to distort the great mass of cases. 
Prior to this decision, it was not only proper but also apparently 
necessary to go through a confusing and actually inaccurate ritual in 
submitting proximate cause to the jury. The statements in the in- 
structions of the trial judge on “foreseeability’’ and “natural and 
probable” results were commonplace. Under the Pfeifer case a com- 
plete reversal has taken place. It is not only unnecessary to use these 
phrases in submitting proximate cause, but it is prejudicial error. 
This brings the law in action and the law in words together. 

I believe that this step taken in the Pfeifer case is an important one. 
It should result in a substantial saving in both time and money. Of 
course, there is the danger that new patterns may be established 
which are not much of an improvement on the old ones. However, I 
am convinced that with the issues clarified as they are by this opinion, 
such a result is unlikely. It is fortunate that the Supreme Court in 
setting forth an instruction which it approves emphasized that this 
was not designed as a stereotyped instruction. Trial judges should 
have considerable freedom in developing words which they feel best 
present the problem to laymen on a particular set of facts. They now 
have that freedom provided they hold to the objective—a common 
sense presentation of simple cause and effect. 





18° The opinion on the second appeal states that the object was a spitball. 
181 259 Wis. 333, 48 N.W.2d 505 (1951). 
182 262 Wis. 229, 55 N.W.2d 29 (1952). 
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This disposes of the “mine run’’ cases. But what happens to the 
unusual cases? As I have indicated earlier, the substantive law in 
Wisconsin is not clear in these situations. The policy factors in the 
hard cases generally have been given to the jury under vague phrases, 
subject to the usual judicial control as to sufficiency of the evidence. 

In the Pfeifer case the opinion pointed out that it undoubtedly 
would be urged that the elimination of any test of foreseeability, 
such as natural and probable result, from the instruction on causa- 
tion in negligence cases might result in imposing liability in extreme 
cases. The Court answers this point by a quotation from the case of 
Osborne v. Montgomery, 

Any rule which operates to limit liability for a wrongful act 

must be derived from judicial policy and its limits cannot be 


defined by any formula capable of automatic application but 
must rest in the sound discretion of the court.!** 


In other words, in cases so extreme that it would shock the conscience 
of society to impose liability, the courts may step in and hold as a 
matter of law that there is no liability. It seems clear that the Supreme 
Court is holding that the policy factor aspects of the proximate cause 
issue are exclusively for the courts. I believe this is a change in the 
law. Of course, it is in accord with a similar ruling in the Osborne! 
case but that ruling only lasted for about a year.'** It has been dis- 
regarded until this revival. In summarizing the practice for all cases, 
including both “mine run”’ and “hard”’ cases the Supreme Court said: 


If the jury does determine that there was negligence, and that 
such negligence was a substantial factor in producing the injury, 
it is then for the court to decide as a matter of law whether or not 
considerations of public policy require that there be no liability.’ 


In any event, this aspect of the case is of doubtful importance. 
Whether public policy is best served by holding that the policy factors 
of proximate cause are exclusively for the court even in the “hard”’ 
cases is open to serious debate. The point that is clear is that in ‘‘mine 
run’’ cases the policy factors have already been decided when we settle 
negligence. The only questions remaining in this connection are prob- 
lems of cause in fact. It is also my hope that with clarification of the 
difference between factual cause and policy factors it will be possible 
in many instances to answer factual cause as a matter of law. In 


18 203 Wis. 223, 237, 234 N.W. 372, 378 (1931). 
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other words, in many personal injury cases, the only real questions 
for the jury will be negligence by the defendant and the plaintiff, 
respectively, a comparison thereof in degrees, and damages. 

The one disturbing feature of the Pfeifer case is the disposition of 
factual cause. P had asked for a favorable ruling on this issue as a 
matter of law. In view of the nature of D’s negligence in the case, 
especially in the failure to control the conduct of patrons, P’s argu- 
ment appeared to be a strong one. Nevertheless, it was disposed of 
against P in a few sentences. Of course, the Supreme Court had pre- 
viously ruled on the earlier appeal in the litigation that issues of 
negligence and proximate cause were for the jury. It may be that this 
was considered the “law of the case’’ and not open to change at this 
time. In any event, this undoubtedly operated to restrain the Court’s 
freedom of action. 

The basic views announced in the Pfeifer case are practically iden- 
tical with those stated 21 years before in the opinion in Osborne v. 
Montgomery. It will be remembered that the proximate cause rules of 
the Osborne case lasted only about a year. They disappeared under the 
decision in FE. L. Chester Co. v. Wisconsin Power and Light Co.'*" and 
remained a mere shell until 1952. The Pfeifer case revives the Osborne 
theory. Under the circumstances one is forced to ask, will the rule 
survive? Is this merely another flash which will dissolve in a year or 
two? 

Several features combine to indicate that the Pfeifer rule will sur- 
vive. Let us consider them. First, the substantive law is now more 
firmly established than it was in 1931. Second, while the Osborne case 
insofar as it considered proximate cause was concerned primarily 
with glittering generalizations; the Pfeifer case deals with the specific 
problem of words used and to be used in instructing juries on that 
issue. Third, the instruction given by the trial judge was one com- 
monly used and had been approved by the Supreme Court in many 
cases, starting in 1897. A ruling of prejudicial error would not have 
been made unless the court was convinced of the extreme importance 
of its action. Fourth, the Osborne case was a first decision on the point; 
the Pfeifer case has the support of the Osborne case as a precedent 
over 20 years old. Although the Osborne case rules of proximate cause 
were not taken seriously during these years the authority of the case 
never has been questioned. 

The outstanding feature of the Pfeifer case is its clarification of the 
law of proximate cause by the coordination of procedure with sub- 
stantive law in the presentation of “mine run’’ cases. This step once 
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taken seems so clearly sound that a reversal is incomprehensible. On 
the other hand, the hard cases will continue to be “hard’’ cases. The 
decision offers no solution for them except to suggest that where it 
would shock the conscience of society to impose liability, the law 
recognizes a limitation. Past precedents will without doubt play a 
major role in expanding the meaning of this idea. The most distinc- 
tive feature in the Pfeifer case on this point is the ruling that the 
solution of these policy factors is exclusively for the courts. Whether 
the Supreme Court will consistently hold to this view is open to 
question. In any event, it is of minor importance in that it involves 
less than 1% of the litigation. The feature of the decision is the ruling 
on “mine run’’ cases which include more than 99% of the total. 

The only Wisconsin case of importance on the policy factor prob- 
lem since Pfeifer v. Standard Gateway Theater is Dombrowski v. Albrent 
Freight & Storage Corp.'** The sole issue on appeal was whether the 
negligence of D in parking was a legal cause of P’s injuries. The jury 
had found that D’s negligence was a “‘natural cause of the collision.” 
The Supreme Court ruled that cause in fact was not a serious issue, 
that the evidence fully supported the jury’s findings in this respect. 
The Court stated that it was more concerned with causation in the 
“legal sense’ than in its “natural or physical aspect.”’ 

D concentrated on the intervening force argument. In arriving at 
its decision the Court devotes its major attention to the provisions of 
the Restatement of Torts.’** It concluded that under the tests set forth 
therein D’s argument fails. It is only in a brief closing paragraph that 
the court mentions the Pfeifer case and states that there is no indica- 
tion that society would be shocked if D is held liable for P’s damages. 

The use of the Restatement as an aid in deciding policy factors is in 
line with previous decisions. There is no reason to expect that this will 
be changed by the views announced in the Pfeifer case. However, it 
is not the content of the Dombrowski case that is disturbing; it is the 
order followed. After disposing of cause in fact, the next logical step 
would be to raise the question whether it would “shock the conscience 
of society’’ to hold the defendant. This is the policy factor issue under 
the Pfeifer case. The Restatement could then be used as an aid in de- 
ciding that issue. 

The Dombrowski case demonstrates the wisdom of a sharp distinc- 
tion between cause in fact and policy factors. The mysticism sur- 
rounding the mixture under a vague “proximate cause’’ is removed. 
The problems raised by each issue are in focus. This simplifies the 


188 264 Wis. 440, 59 N.W.2d 465 (1953). 
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answer not only as to policy factors but also as to cause in fact. Under 
the recommended procedure the jury is less likely to go astray. When 
it does, the mistake will be more easily discovered. For example, in 
Costello v. Schult,’*° the jury found negligence by a motorist in the 
manner in which he made a turn into his driveway, but decided that 
the collision with an approaching vehicle was not a proximate result 
of such negligence. The trial judge changed the answer on causation 
from “No” to “Yes.’’ The Supreme Court agreed with this disposition. 
It held that the only possible conclusion was that the negligence was 
a substantial factor in bringing about the collision. 


Precedents in Specific Situations 


Proximate cause questions are presented regularly on appeal in a 
variety of fact situations. A detailed treatment of these cases would be 
more lengthy than profitable. An examination of records during the 
last ten years discloses the interesting fact that more than one-half 
of the serious problems of proximate cause before the Supreme Court 
of Wisconsin during that period involved two simple fact situations. 
They are (1) illegal speed of railroad trains at public crossings; and 
(2) illegal parking by motorists on public highways. In view of the 
volume of litigation in these cases an examination of precedents is 
warranted. 


Illegal speed of trains 


We are committed to the general proposition that illegal speed alone 
by the operators of a train cannot be a proximate cause of a railroad- 
highway crossing accident.'®! In the early stages it was not clear 
whether this conclusion was based on cause in fact or policy factors.'*? 
Language used over the years strongly suggests that the Supreme 
Court feels that cause in fact is absent under these circumstances. I 
have given my views on this rule in detail on several occasions.'* It 
has also been discussed by others.’ It will suffice here to note that 
the rule rests on an extremely insecure foundation. 

The idea that such speed in itself cannot be causal is consistently 
coupled with the proposition that it may be causal in combination 
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with other circumstances. Where the “other circumstances’’ include 
an independent act of negligence by the railroad company, illegal 
speed is only important where a comparative negligence issue is in- 
volved.!® But it was demonstrated in the period under review that 
negligent speed may be causal although it is the only negligence by 
the railroad company.’ Further, in several cases including other 
negligence by the railroad company, where negligent speed was found 
causal, the other negligence apparently was not the basis for this re- 
sult.!9” The exact dividing line is vague and shadowy.'®* One predic- 
tion is safe. Under the present state of the authorities, litigation of 
the issue will continue to flourish. 


Negligence in parking'*® 

The vehicle parked on the open highway has participated in many 
accidents. Where not physically involved it may be a silent partner. I 
will make no attempt to reconcile the numerous decisions of the Su- 
preme Court in these cases. An explanation was offered by the Court 
in 1950 in Richards v. Pickands-Mather Co. The defendant was 
found negligent for leaving his vehicle on the highway in violation of 
the statute. He urged that if he was negligent in this respect, such 
negligence was not causal. In denying this contention, the Court said: 


He refers us to a number of decisions which have held the mis- 
management of the moving car rather than obstruction by the 
stalled one caused the accidents then under consideration. There 
are such decisions, and there are also many to the contrary. 
The authority of each depends almost entirely upon the facts 
peculiar to the individual accident. Where the situation was ap- 
parent in time for the driver to direct the moving automobile 
upon a safe course or to stop it but his opportunity to do so was 
negligently disregarded, we have held such negligence rather 
than the position of the motionless car caused the accident; 
but when negligence has placed an obstruction in the highway 


1% Lang v. Chicago & N. W. R. os 258 Wis. 610, 46 N.W.2d 844 eet 
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under circumstances which greatly reduce the ability of a motor- 
ist to cope with it safely we have recognized that such negligence 
may be a proximate cause of an accident occurring when the 
latter is attempting to halt or pass.?° 


The distinction stated is not free from ambiguity. It is a good ex- 
ample of what happens when cause in fact and policy factors are not 
sharply distinguished. It is difficult to imagine cases of this nature 
where it will shock the conscience of society to hold the person re- 
sponsible where his negligence in parking is in fact causal. The point 
was carefully stated in 1947 in a dissenting opinion in Collar v. Meyer: 


The purpose of sec. 85.19(1), Stats., is to prevent unnecessary 
highway obstructions. Such bottlenecks constitute hazards which 
frequently result in accidents. Here the violation of the statute 
resulted in the very situation which the statute is intended to 
prevent. It may well be, as held in the majority opinion, that an 
intervening act of negligence was a cause of the accident. Be 
that as it may, the relationship of cause and effect existed be- 
tween the violation of the statute and the accident. It was a 
contributing factor and therefore a cause.?” 


In Schultz v. Brogan?™ cause in fact was separately treated. It was 
decided as a matter of law that the violation of the parking statute 
was not a cause of the accident. However, the opinion emphasized 
that there was no violation by the party here in merely parking on 
the highway. His sole negligence was a failure to leave the 15 feet re- 
quired by the statute. He failed by one foot. The Court was convinced 
that not only was there plenty of room available to pass but also that 
the intervening party would have acted exactly as he did if the ve- 
hicle had been one foot further over, with the same result. 

The latest decision dealing with causation in relation to the ille- 
gally parked car is Dombrowski v. Albrent Freight & Storage Corp.™ 
The Court concentrated on policy factors. In deciding against the in- 
tervening cause argument, it relied heavily on Section 447 of the Re- 
statement of Torts. This seems to require some revision of the summary 
of the law stated in the opinion in Richards v. Pickands-Mather Co.?® 
Liability is now broader than it was under some of the precedents 
relied on for that statement. 

201 Jd, at 369, 43 N.W.2d at 361. For cases where the position of the motionless 
car was held not to be a roximate cause of the accident, see: Retzlaff v. Soman 
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Land Transfer and Recording in Wisconsin: 
A Partial History—Part | 


W. Scorr Van Atstyne, Jr.* 


GENERAL BACKGROUND OF RECORDING IN WISCONSIN 
Nature, Scope, and Goal of this Article 


Much has been written about land transfer and the recording 
system in the Unite dStates. This writing has included analyses of the 
“law’’ on the subject, historical comment, economic discussions and 
more. Despite this volume of material there still is a great deal of 
room for further examination of the subject from several aspects. 
The present study is an historical examination of the origins and 
growth of the recording system in the Territory and State of Wis- 
consin from 1836 through 1900.! 

Several pragmatic goals might be assigned for this work. However, 
my main purpose is to develop a picture of the birth and crystalliza- 
tion of the framework within which all land transfer in Wisconsin 
takes place. Such a picture will afford a basis for future comparison 
with the present-day workings of the system. Hence, in a very real 
sense, this story is but prologue. Any assumption, however, that the 
events here involved thereby lack vitality or interest is unmerited; 
the factors here related had a powerful impact on current land trans- 
fer, and also reflect the exciting panorama of American social history 
of the time. 

What is the “Recording System’’? 


Central to the theme of conveyancing in American law has been 
the statutory provision for the public recordation of documents relat- 
ing to interests in land. In general, the basic idea expressed by the 
statutes in the various states over the decades has been that in order 
for a purchaser of an interest in land to protect his rights he must 
record the document conferring those rights at a public registry— 
usually located in the county courthouse. This statutory expression 
is the heart of the recording system because it is the expression of a 

* B.A. oe University of Buffalo; M.A. 1950, LL.B. 1953, 8.J.D. 1954, Uni- 
versity of Wisconsin; Teaching Fellow 1947-48, Department of History and 
Government, University of Buffalo; Research Fellow 1953, Law School, Uni- 
versity of Wisconsin; member of the Wisconsin Bar; practicing attorney, Mil- 
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1 Of necessity occasional excursions are made beyond these limits; however, 
the focus of this study is upon the period 1836-1900. 
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basic social value upon which the rest of the system depends. The 
social value itself can be loosely stated as the common judgment that 
documents representing rights in Jand should be recorded at a public 
registry. This, in turn, serves as notice to the world that a particular 
person has certain rights in a specific parcel of land. As we shall see, 
however, the origins of the social value are shrouded in the mists of 
the colonial period in American history. Therefore, the exact reason or 
combination of reasons which gave rise to it heve not, at present, 
been completely isolated and agreed upon. 

Starting with this basic social value, the system may be said to be 
made up of two phases of operation. The first phase may be labeled 
“statutory”? and includes the steps and costs involved when con- 
forming to and administering the statutes, as, for example, in the 
actual recording of a document. The second phase, which is “non- 
statutory,” includes the collateral steps and costs which have grown 
out of the operation of the statutes over the years, as, for example, in 
the preparation and sale of abstracts of title. 

The first or statutory phase may be divided into three major parts— 
the recording process, including questions as to what may be recorded 
and the formalities involved; the administrative process, centering 
largely around the register of deeds and his duties; and the effects of 
recordation, of which the economic effects are herein emphasized in 
terms of economic marketability. Likewise, the second or non-statu- 
tory phase may be similarly divided into major components. But here 
the matters for investigation conce«n the behavior of people or insti- 
tutions which decide the actual operation of the statutes. Here we 
must consider the work of lawyers, abstracters, title insurance com- 
panies, and others. 


Origin of the Social Value 


The social value at the base of the recording system has been 
expressed by statute. To ask the origins of this statutory expression 
leads to a search reaching beyond the territorial statutes of Wisconsin 
and the Northwest, and into the older area of the seaboard states 
comprising the original colonies. 

The three aspects of the statutory phase of the recording system, 
viz.: a recording process; provision or mention of a public registry (an 
administrative process); and certain effects flowing from. recordation 
(or non-recordation)—appear in early 17th century colonial statutes 
from Massachusetts to Virginia.? Most scholars have long agreed that 

2? A quick summary, including dates and citations for these statutes, may be 


found in Mr. Patton’s section on recording in-4 AmMerRIcAN Law or Property 
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the recording statutes are a distinctly American invention from this 
early period.* However, this same literature reveals that to sort out 
and assess the exact factors which gave rise to these statutes is an 
extremely difficult problem in intellectual and social history.‘ One 
thing appears clear: there was no such exact type of statute or prac- 
tice in England although a number of English sources—in statutes 
and customs—could have been suggestive to the early settlers.’ How- 
ever, there is a plausible argument that the basic notion may have 
come from the continent via the Pilgrims, who had lived and owned 
realty in Holland,* and via New Netherland which encompassed 
settlements in parts of modern Delaware, Pennsylvania, New Jersey, 
New York and Connecticut.” 

Even if one assumes, for the sake of argument, that the Dutch 
contributed the intellectual spark and practice for the middle colonies 
and Massachusetts, how can one explain the fact that Virginia had a 
similar statute in this very early period? And, even more puzzling, 
how does one explain a second problem—the rash of similar statutes 
up and down the coast, which developed in a relatively few decades, 
when there was no exact counterpart, at least for the strictly English 
colonies, abroad? Though it is admitted that the Puritans in England 
exhibited some interest in continental land registration from 1620- 
1650, and aroused some agitation in favor of such a scheme during the 
Cromwellian period,* one begins to suspect that conditions peculiar to 
the New World scene caused our forefathers to adapt to their own 
needs an already extant procedure of land transfer known to them 
from some source, English or non-English. Whether this procedure 
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or AMERICAN Law 69 (1930); PowELL, REGISTRATION OF THE TITLE TO LAND 
IN THE State oF New York 4 (1938). As a “footnote” to the Haskins article see 
witye - Recording of Deeds in the Colony of Massachusetts Bay, 28 B.U.L. Rev. 
1 (1948). 
* See, e.g., the comments of Professor Haskins, supra note 3, at 288. 


5 See note 3 supra. 

* Haskins, supra note 3, at 289-291. 

7§. G. Nissenson in a two article, The Development of a New York Land 
Registration System, 37 New Yorx History 16-42, 161-188 (1939), minimizes 
the Dutch influence. He fails, however, to display an understanding of the exact 
Dutch practice. To clarify the latter see Haskins, supra note 3, at 289-291. To 
obtain a clearer picture of the extent of New Netherland and its court system see 
Comment, 1952 Wis. L. Rev. 125, particularly notes 16 and 24. The latter article 
should provoke some thought as to the possibilities of Dutch influence in our 
legal system in general. 1 

8 See the remarks of Morris, op. cit. supra note 3, at 69-70. 
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was, as has been suggested, copyhold transfer practice, the Statute of 
Uses, the Statute of Enrollments, bargain and sale deeds, the Dutch 
experience for the Pilgrims and in New Netherland,’ or a combina- 
tion of these, the fact remains that the statutory basis for the record- 
ing system was on the books in the first half of the 17th century in 
America, at a time when it was unknown in England. 

Whatever guided the formulation of the early statutes, the problem 
of what caused the actual drafting and adoption of these similar 
statutes in a primitive society composed of rather widely separated 
and isolated groups merits a further word. Local conditions in the New 
World must have been the prime mover in the actual shaping of the 
statutes. Haskins and others have made suggestions." The desire of 
creditors to guard against fraud in an unsettled frontier society may 
have played a significant role. Likewise, rude frontier living may have 
suggested the security in the duplicate records of a public registry. 
Professor Goebel, emphasizing local custom, points out that early 
New Englanders came from a background suspicious of rights not 
made public and thus fraught with insecurity.1* The emphasis on 
local custom could also be persuasive with the Dutch and the similar- 
ity of statutes a fortuitous coincidence of history. Other explanations 
advanced include the desire to control the social and economic unity 
of the town and the practice of local land grants by the communities 
themselves. 

Haskins summarizes the problems in terms of the Massachusetts 
statutes, and succinctly answers them as follows: ‘In effect, it was 
the half-remembered notions of customs in other lands, together with 
the needs of a frontier community, which combined with a psychosis 
bred of several decades of misery to produce the essential elements of 
the recording system.’’* 

Thus, many decades later, it was with this deep inherited back- 
ground already in the process of formulating the social value expressed 
in recording statutes and practice that the members of the first 
legislature of the Northwest Territory looked eastward, copied a re- 
cording statute from Pennsylvania, and thereby reiterated once more 
their belief in the general value of recordation." Similarly, the Wis- 
consin. territorial legislature was to copy the eastern value and prac- 

i] 
in Masackusclls 2°BUL, Rav. 281 at 304 (O41); Meanie, Stopine i Tae 
History or AMERICAN Law 69 (1930), wm Sy note 3. 

10 Haskins, supra note 3, in particular 

11 See note 3 Supra, ; 

12 Goebel, King’s Law and Local Custom in Seventeenth Century New England, 
31 Cox. L. REv. 416 at 446 (1931). 


18 Haskins, supra note 3, at 304. 
4 Tue Laws or THE NorTHWEST TERRITORY 1788-1800, 197 (Pease ed. 1925). 











48 WISCONSIN LAW REVIEW [Vol. 1955 


tice, although Wisconsin, as we shall see, was not destined to use as its 
model this earliest of recording statutes in the Northwest." 


Territory of Wisconsin and Recording 


The territorial government of Wisconsin was established by an Act 
of Congress approved on April 20, 1836.'* However, several months 
passed before a territorial legislature could be organized and elected. 
Despite this, the laws of the former Michigan Territory were in force 
and officials functioned under them.'” This was a manifest necessity 
since the constant influx of settlers made a continuing and constantly 
increasing need for government and law. 

Part of the Michigan territorial statutes of 1833, ‘‘An Act concern- 
ing Deeds and Conveyances,’”’ provided that all deeds must be 
acknowledged and recorded and, if not, they “. . . shall be adjudged 
fraudulent and void against any subsequent purchaser or mortgagee, 
for valuable consideration . . . .’’!* This was the basic expression of the 
recording requirement which was to guide land transfer in Wisconsin 
for the next sixteen years, for not only was this statute to be followed 
in practice while the new territorial legislature of Wisconsin was being 
created, but it was re-enacted as law for the new territory by the 
legislature in the session of 1838-1839.'* 

Two legislatures had met prior to the 1838-1839 session, and while 
they enacted nothing in terms of a comprehensive statute on deeds or 
conveyancing, the 1837-38 session did instruct the register of deeds 
(an office created under the Michigan statutes) to keep his office at 
the county seat,?° provided for the recording of town plots,?! enumer- 
ated some of the costs for the register’s guidance,?? and handled other 
collateral matters relating to recording. The third legislature had the 
benefit of territorial “revisors’’ and hence got around to pass the more 
detailed statute already mentioned.”* 

6 Patton, op. cit. supra note 2, at 533, states that Michigan copied the North- 
west territorial (Pennsylvania) statute in 1820. However, the Michigan recordin ng 
statute of 1833—first followed by Wisconsin—bears little resemblance to the ol 


Pennsylvania grace-type statute. It appears that a completely new model was 
oo by 1833. Probably New York and Massachusetts statutes were used by 
t 

6 5 Sra. 10 (1836). 

17 The enabling act, see 5 Stat. 10 (1836), Sec. 12, was the basis for this. 

18 Laws oF THe TERRITORY OF MICHIGAN 280 (1833). 

vr? Ternir. Stat. “An Act concerning . . . real property . . .” § 10 (1839) 
at 179. 

20 Wis. Territ. Laws 1838, Act No. 63, § 4. Actually, in one sense, there were 
three legislatures prior to the 1838-39 session. In 1838, the 1837-38 legislature 
returned for a special session 

21 Wis. Territ. Laws 1838, Act No. 70, § 4. 

2 Wis. Territ. Laws 1838, Act No. 81. 

%3 See note 19 supra. 
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The 1838-1839 session not only passed on deeds, conveyances, and 
their subsequent recordation, but it also provided that the release of 
dower by a wife might be recorded, outlined detailed instructions for 
the register, defined his duties and powers, and provided for his 
election.** All this was in the nature of a “revision’’ of the statute law 
and was the basic recording law until statehood was achieved in 1848, 
and the Revised Statutes followed in 1849. 

The first striking resemblance to modern Wisconsin recording legis- 
lation in terms of detail and organization begins with the Revised 
Statutes of 1849. Hence at that point it becomes necessary in our 
history to trace not only the roots of the social value of the recording 
system, but also to subject its two operational phases to detailed 
chronological scrutiny. In this process of scrutinizing, the pressures 
and factors shaping the system until its framework was set by the 
1890’s will be exposed. Growth did not end then, however; preliminary 
research indicates that the 20th century development tends toward 
a gradual modification of an important part of this framework. The 
modification may, in turn, turn out to be so basic in the coming 
years as to create in effect a markedly different system. 

Before this analytical scrutiny begins, part of the more general 
historical pattern, out of which all the developments from 1849 on- 
ward came, will be suggested briefly. The development of the record- 
ing system in Wisconsin must be constantly referred to the major 
environmental influences from which it grew; any attempt to explain 
the development of the law apart from its interaction with society 
as a whole fails, of necessity, to explain that change. 


Relation of Social Value to Other Formative Factors 


Beginning with the social value judgment expressed by statute 
from colonial times through the period of the Wisconsin Territory 
we find the recording system grew upon the conceptual base through 
the influence of several shaping forces and phenomena. These forces 
or phenomena were, in themselves, significant parts of the historical 
development of the United States in this period. 

The first influence was that of inherited tradition—a factor persist- 
ently at work in history but particularly so in a land and era of frontier 
development. The second influence may be called the land itself, with 
all its relations to human activity—a factor so important in 19th 
century America that life in general centered on it. The third great 

* Wis. Territ. Stat. “An Act concerning... real property...” § 10 (1839) at 
179; Wis. Ternit. Star. “An Act to provide for. . . registers of deeds. . .”’ (1839) 


at 100-102; Wis. Ternit. Stat. “An Act requiring. . . offices at the county seat. . .” 
(1839) at 279. 
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influence at work in the development of the recording system was the 
rural urban shift of population which began in the early 19th century 
but increased at a steady and accelerating rate, the process continu- 
ing through the present day until the cities now play a dominant role 
in American life. Closely allied with the rural-urban shift of popula- 
tion was a fourth factor, the amazing technological-scientific develop- 
ment of the past hundred years—more technological in its 19th 
century impact and more scientific as the 20th century began. 

The interaction of these factors upon the growth and development 
of the recording system will become more and more apparent as the 
story of the system is related. Likewise, as a shift in emphasis among 
the factors is suggested it is hoped that the shift may, in turn, suggest 
new and effective legal action to better utilize its influence on land 
transfer, rather than wait until it has set a pattern whose inherent 
problems pose insuperable difficulties in solution. 

Now that the more general background shaping the development of 
Wisconsin recording has been suggested, we turn to the last page in 
this background story. It proposes to answer a few questions about 
the immediate origins of the Revised Statutes of 1849, and thereby 
projects us into the major portion of this study—the detailed develop- 
ment of recording and land transfer practice inside and outside the 
statute books of Wisconsin. 


Statutory DEVELOPMENT OF THE RECORDING 
System IN WISCONSIN 


Introduction 


In this section we shall first examine the immediate origins of the 
Revised Statutes of 1849. This is done for two reasons: first, the 
framework and wording of the modern Wisconsin recording statutes 
stem from that revision—hence some of the questions about the 
modern statutes are answered in such an examination; secondly, some 
of the problems which grew out of the pattern set when people at- 
tempted to comply with the statutes become more understandable 
even though they are not solved. We shall also make a cursory ex- 
amination of a major movement for change in the entire basis for 
land transfer in the state of Wisconsin. This occurred between 1905 
and 1925. Though this latter movement is slightly beyond the time 
focus of this study, it is of basic relevance, for it reflects the fact that 
a system of land transfer based upon the statutory structure of “re- 
cording’’ as we have known it, poses serious problems in an urban- 
industrial society. It is also significant because it shows that any 
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direct attempt to destroy the recording system, a social institution 
many decades in the building, has a difficult road to travel. 


The Revised Statutes of 1849 


The Revised Statutes of 1849 were basic to the development of the 
system of land transfer and recording law in Wisconsin, and therefore 
this revision merits more than a passing glance. So this section pro- 
poses to answer three questions about it. Let us consider, regarding 
the Revised Statutes of 1849: (1) the background of the men who did 
the revising; (2) the sources they employed in their effort; (3) why 
they employed those particular sources. The answers to these ques- 
tions will in turn help us to understand how some of the problems 
growing out of the operation of the recording statutes came about. 

In July of 1848, upon the recommendation of Governor Nelson 
Dewey, the first state legislature authorized a revision of the statute 
law of Wisconsin.2® Commissions as revisors were offered to three men, 
Alexander W. Randall of Waukesha, Michael Frank of Southport 
(modern Kenosha), and Charles S. Jordan, address unknown. Theo- 
retically these men were to revise and collate the existing territorial 
statutes into a compact body of statute law.” In practice, however, 
the revisors did not merely look to the old territorial statutes but 
wrote a whole new body of statute law for the infant state. They did 
this generally by the simple expedient of copying extensively from the 
recently revised statutes of older states. The latter, of course, pos- 
sessed greater accumulations of session laws and had been able to 
make comprehensive revisions without the pressure of time and with 
a greater degree of care than states of recent creation. 

Alexander Randall, a New York trained lawyer, refused his ap- 
pointment as revisor because he was busy organizing the Free Soil 
Party in Waukesha County.?” To replace him Governor Dewey 
offered the appointment to Charles Minton Baker, a lawyer from 
Geneva, Wisconsin. Baker accepted and proceeded to become the 
dominant force among the triumvirate. 

Charles Baker was born in 1804 in New York State.”* His parents 
were of New England background and Baker’s early life was spent in 





% Wis. Laws 1848, “An Act to provide for revising the statute laws of this 
state.” (Approved July 13, 1848). 

% Tbid. Also, BAKER Papers, REPORT TO THE LEGISLATURE BY THE ComM- 
MISSIONERS (1848) (Mss. Wisconsin State Historical Library, Box 10). 

27 XV Dictionary oF AMERICAN BroGrapny 345 (1935). There is a manu- 
script sketch of Randall in the files of the Wisconsin State Historical Library. 
This sketch cites further material giving background on Randall. 

28 Baker Papers, AUTOBIOGRAPHY OF C. M. Baker (1868) (Wisconsin State 
Historical Library, Box 9). 
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the area of Albany and southwestern Vermont. He attended Middle- 
bury College and then studied law in the office of a judge of Troy, 
New York. Admitted to the New York Bar in 1829, he practiced law 
in Albany and Seneca Falls, New York. In 1838, due to ill health 
he sought a geographical change and emigrated with his wife and 
family to the Wisconsin Territory. Settling in what was then the 
wilderness but is now the rich farm area of Walworth County, he 
went on to become a prominent lawyer, politician, and, finally, 
businessman. 

Michael Frank was another New Yorker. He was born in Virgil, 
Cortland County, New York, in 1804.2° He studied law there but 
turned to school teaching and administration at an early age and 
never sought admission to the Bar. Though he held a position of 
considerable responsibility in supervising the common school system 
of Cortland County, and was a man of local prominence, he emigrated 
in 1839 with his wife to Southport (Kenosha), Wisconsin. In South- 
port his natural ability brought him once again into prominence as a 
newspaper editor and educator. He campaigned vigorously for a 
common school system and exercised a great influence on the found- 
ing of the modern public school system in the state of Wisconsin. 

The third revisor, Charles S. Jordan, remains a man of some 
mystery in this story, for his background and accomplishments are 
cloaked in darkness. Probably he was a lawyer, or law-trained, as 
were the other appointees. However, the only information we have 
about him are passing references in Baker’s papers and Frank’s 
diaries. From these references it appears that he was absent much of 
the time in the fall of 1848 when the bulk of the work was being done, 
and was present only infrequently during the 1849 labors.*° 

Among the Baker Papers at the Wisconsin Historical Library is 
the draft of the report which the commissioners submitted to the 
legislature with the first sections of the ’49 statutes.*! This report is 
an amazing document; it not only tells the general sources to which 
the revisors looked, and their reasons for so doing, but also tells the 
entire story of why their handiwork seemingly strained their original 
legislative authority. The latter explanation involved a discussion 





29 Wisconsin W.P.A. Sketch, Frank, Michael Biographical Sketch (Undated) 
(Wisconsin State Historical Library). This brief re ae cites further back- 
ound material. There are forty volumes of Frank’s Diary at the Wisconsin 


tate Historical Library. They run from 1840 to 1889 and thus cover a major 
part of Frank’s iife. 

30 BAKER PAPERS, op. cit. supra note 26; Franx, Diary or Cot. MICHAEL 
Frank, Volume 1848-49-50 (Wisconsin State Historical Library). 


31 BAKER Papers, op. cit. supra note 26, Mss. 
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of the origin and status of the territorial laws and the needs of the 
new state as contrasted with the territory. 

The commissioners started work in August, 1848 and labored rather 
steadily until the beginning of the new legislature in 1849.*? At that 
time they turned over what they had drafted (with the report ex- 
plaining their efforts) and continued the “revising.” The job was 
finished by the summer of 1849. 

Frank had refused his original appointment on the ground that he 
was not a member of the Bar. He was dissuaded by the Governor, who 
countered that Frank’s knowledge of local government and education 
qualified him to work on the sections of the statutes pertaining to 
those areas. Further, those areas were of major size and importance.** 
Hence, when Frank met with Baker and Jordan it was agreed that he 
would draft the sections on local government and on education.™ 
Baker and Jordan were to do the rest; however, the Baker and Frank 
Papers reveal that Baker did most of the work and was the guiding 
force on the project. 

Since the act of 1848 was couched in terms of a revision of existing 
territorial law,** the revisors tentatively proposed among themselves 
to start each title or chapter with the present statute law as the main 
text and “. . . collate and revise and make such amendments, altera- 
tions, and additions as are necessary and proper.’’** The results were 
to be reviewed by the three jointly after each revisor had reviewed the 
others’ work separately. In case of a disagreement, majority vote was 
to decide their differences. As a practical matter this plan was, in 
general, not followed. It became apparent to Baker and Frank very 
early in the project that a mere collation and revision were not suit- 
able.*” Their reasoning was that the present framework of the revised 
territorial statutes was an inadequate structure to support a basic 
“code’’ within which the statute law of the state would grow for many 
decades.** Hence they decided to create (or copy) a whole new statute 
framework; within this there would be large gaps which must be 
filled by entire sections of law not on the territorial books in any form. 





3 BAKER PaPERs, op. cit. supra note 26. 

33 Jbid.; Wis. Rev. Strat. (1849). 

ad Baxen PaPERs, op. cit. supra note 26; Frank Diaries, op. cit. supra note 
30, Volume 1848-49-50 

% Wis. Laws 1848, “An Act to provide for revising the statute law of this state.” 
(Approved July 13, '1848). 

* BAKER Papers, op. cit. supra note 26, Sketch of proposed — to be observed 
by the Revisers in the Revision of the Statutes of isconsin, M 

37 BAKER PapERs, op. cit. supra note 26. 

38 Tbid. 
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Even with these additions of basic substantive law gaps would be 
left but, most important of all, the new and “logical’’ framework 
would facilitate amendment, meet change, and avoid the necessity 
for frequent and complete overhaul of the statutes in a growing state.** 

Naturally such a complete job meant the revisors were actually 
playing a predominant role in the creation of new substantive law 
for Wisconsin. The legislature saw this and the drafts met some oppo- 
sition. However, a comparison of the legislative result with the final 
drafts confirms the notations in Frank’s diary that the drafts finally 
passed with amazingly few amendments of any significance.*® Hence, 
the background thinking and individual role of each revisor looms 
with great import in the array of factors which until modern times 
shaped the tenor and direction of Wisconsin statute law, including 
our recording statutes. 

Where did these men look for sources and guidance in this complete 
overhaul and somewhat creative job which they proposed to do? 
The two states whose revised statutes played the greatest role as 
models were Massachusetts and New York.*! These two states fur- 
nished not only much of the substantive law for Wisconsin, but also 
the general framework or pattern of organization for the statutes. 
In regard to the framework aspect Baker stated the revisor’s views 
when he wrote that the revisors, 


... With a settled conviction of the propriety and necessity of the 
measure, concluded to pursue the spirit, and exercise the dis- 
cretionary powers contained in the act authorizing their appoint- 
ment; and to remodel the whole plan of our laws after the most recent 
and approved revisions in other states, arranging them system- 
atically in appropriate parts, titles, chapters, and sections, and 
placing all that pertained to the same subject, so far as possible, 
together in one place.” 


Baker wrote to the revisors in all states which had recently revised 
their statutes, obtained copies of their work and checked to see how 
long and comprehensive a job they had done.** The two states which 
had taken the most time and done the most careful jobs had been 





39 Thid. 

40 BAKER Papers, op. cit. supra note 26, Final Drafts, Revised Statutes 1849, 
Mss.; Wis. Rev. Stat. (1849). 

41 See the remarks of the revisors in the Baker Papers; also the actual drafts of 
the statutes contain scattered marginal notations; also compare Wis. Rev. Star. 
(1849) with Mass. Rev. Srart. (1836) and N. Y. Rev. Star. (1835), particularly in 
terms of the sections on conveyancing and recording. 

# Baker Papers, op. cit. supra note 26, italics inserted. 


“8 Tbid. 
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Massachusetts and New York.“ This, coupled with the fact Baker and 
Frank were of New York background, presents a plausible case as to 
why Massachusetts and New York law were actually to dominate the 
new statutes. Such dominance was to be the final result, even though 
the revisors kept saying they started with the territorial statutes as 
their main text. The latter were usually so incomplete or silent on a 
particular subject that Baker and Frank found little rationalizing 
necessary to turn to the comprehensive revisions in question. 

At this juncture it might well be asked, why did Baker and Frank 
bother to copy some other state’s revisions? Why didn’t they create 
an original code? Passing over the obvious fact that the territory sim- 
ply had not built up an accumulation of session laws great enough to 
serve as a core for all the legal problems of the new state, we must 
remember that these men were operating under the pressure of 
necessity. First, the new state constitution created the need for law 
not in the territorial statutes—but not new in terms of the experience 
of older states. In the revisors’ own words: 

New offices are created, new duties are enjoined, and to meet 

these, and carry out the provisions of the constitution in other re- 

spects, new laws are required. 


In the second place the population of the new state was increasing 
rapidly due to the influx of new settlers; every-day business had to 
go on, (incidentally, land transfer was a major part of every-day 
business at that time); and everyone, lawyer and layman alike, 
wanted some notion of what the “law’’ was. Law books were scarce. 
Baker, in commenting on his early days in Walworth County, ance 
stated: 

I was, as I believe, the first lawyer who moved into the county, 


and I venture to say that for at least six months, and perhaps a 
year, after my arrival, there was not a law book in the county 


“ The following is a copy (with names of revisors omitted) of a memo in 
Baker’s hand which appears in Box 10 of the Baker Papers: 

Names of revisors in the states named below: the length of time occupied in 

revising the laws in the said states, and the date of the completion of their 





duties. 

Completed 
Indiennia lyr 10 mos 1 Dec 1842 
Michigan 2 yrs 9 mos Dec 1846 
New York 5 yrs 8 mos Jan 1836 
Vermont 2 yrs Oct 1839 
Maine lyr imo Jan 1840 
New Jersey 10 mos Mar 1846 
Arkansau 1 yr Oct 1847 
Massachusetts 3 yrs Jan 1835 
Missouri lyr Nov 1844 
Illinois 9 mos Feb 1845 
 BaKER PAPERS, op. cit. supra note 26. 
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except an old Michigan Statute Book owned by Esq. McKaig. 
At least to my knowledge there was not. During this time, with- 
out any law books or jail, law and justice were administered 
under some disadvantages, and not as was laid down in Black- 
stone or Kent.“ 


The pressure generated by the obvious need was on the legislature 
which in turn appointed the revisors and forced them to operate 
under sharp limitations of time.‘? Likewise, this probably explains 
why the revisors’ drafts passed the legislature with a minimum of 
amendment. The legislators were as keenly aware of the problem as 
these men who were formulating the statutes. 

In addition to the factor of “frontier pressure’? we must also con- 
sider the factor of inherited legal tradition. Confronted by this 
problem these men naturally turned to the experience of the land 
from whence they came. Moreover the statutes, bench and bars of 
Massachusetts and New York were in high repute among American 
lawyers and hence any lawyer might well have looked to the statutes 
of those states for guidance. In any event, from the social and pro- 
fessional background of both Baker and Frank we can see the factor 
of inheritance playing a role to some degree in the fashioning of the 
basic statute law for the state of Wisconsin. 

Furthermore, the members of the legislature were predominantly 
men of upstate New York and New England origin.** To them such a 
borrowing would not only seem logical but would carry great weight. 
Hence, at this juncture we must score a point for the factor of in- 
heritance in the formulation of our recording law. It came to the 
fore under the pressure of necessity. 

Now that we have glanced at the immediate origins of the Revised 
Statutes of 1849, we turn to the three main threads which comprise 
the statutory or first operational phase of the recording system. The 
first thread is, of course, the Recording Process. 


The Recording Process: 19th century 


The development of the recording process from 1836 to 1900 will 
be examined, like the other two threads of the first operational phase 
of the recording system, in the light of major changes. In this way 
the principal pressures and influences at work shaping the system are 
more apparent. 





# Baker Papers, tion supra note 28. 
47 In the Revisor’s Report (Box 10 of the Baker Papers) there was a constant 


tone of apology for the “delay.” Frank’s diaries for 1848-49-50 also reflect this. 
For example, on December 30, 1848, Frank gloomily reported they were “much 
in ~~ ’—a, rather startling pronouncement in view of what they had done 
since 

48 Raney, Wisconsin: A Story oF Procress 94 (1940). 
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These major changes are most clearly reflected in the statutory 
revisions of the period. After the territorial revision of 1839, and prior 
to 1900, four true revisions of the Wisconsin statutes were carried 
out. These were made in 1849—our “base”’ revision; 1858—a sort of 
paste-pot job; 1878—a truly comprehensive overhaul; and in 1898— 
a revision with little significant change in recording law. 

The recording process itself breaks down into three major aspects. 
They are: (1) the legal notion as to what can be recorded; (2) the 
formalities required in order that a document can be recorded; (3) 
the mechanics of actual recordation. The third aspect remained, for 
obvious reasons, rather constant; in connection with the first two 
there were, however, some interesting developments. 


What Can Be Recorded 


Starting with the Revised Statutes of 1849 there have been, in 
effect, two general classes of documents which are recordable. The 
first class encompasses documents which represent interests in land 
while the second encompasses documents which affect interests in 
land. This dichotomy became more pronounced as the decades passed 
and a very interesting shift in emphasis between its two branches 
took place. In addition to these two general classes a special class of 
documents which were recordable developed over the years. This class 
more or less touches, at times, the general class of documents affecting 
interests in land but more frequently it is made up of items which 
have little or no relation to land or conveyancing. Individually and 
collectively they merely represent another reflection of the general 
social value favoring the public recordation of documents which may 
affect the rights of others dealing with a particular person. 

In 1849 the division was rather simple. There was, on the one hand, 
provision for the recordation of, ‘“Conveyances of lands, or of any 
estate or interest therein. . .’’*® and “All bonds, contracts, or agree- 
ments concerning any interest in lands. . . .”*° The second class con- 
consisted of two items: plats, or plots as they were then called,® 
and the power of attorney to sell land.®? One item in the special class 
was enumerated. This consisted of an authorization to record the 
deeds to church pews.™ 

This framework of what could be recorded as of 1849 represented 
largely a copying, word for word, from New York and Massachusetts 





ADA 


. 1849). 
8 Wis. Rev. Srar. c. 59, § 31 (1849). It should be pointed out that such rec- 
ordation was actually with the town clerk rather than the register of deeds. 
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revisions of the time. But, in the copying process, Revisor Baker 
was somewhat redundant. Conveyances were to 


. . « be construed to embrace every instrument in writing, by 
which any estate or interest in real estate is created, aliened, 
mortgaged or assigned, or by which the title to any real estate 
may be affected in law or equity, except wills, leases for a term 
not exceeding three years, and executory contracts for the sale or 
purchase of lands.® 


If the last few words about executory contracts had been omitted 
there would have been no necessity for Chapter 60, relating to bonds, 
contracts or agreements concerning interests in land.* Yet the 
definition of conveyances was blindly copied, making it necessary to 
make some provision for the recordability of land contracts. 

Why was it necessary to make provision for the recordation of the 
various forms of land contracts in Wisconsin at that time? The 
answer is found in the economics of the period. The public domain, 
and its transfer to individual hands, was one of the main factors of 
economic history in the United States in the 19th century. Wisconsin 
and the land therein was no exception to this. The major economic 
goal of most settlers who entered the territory and the new state was 
the acquisition of land—a freehold for every man. However, while 
all wanted land, few had the cash to pay for it; the 19th century 
economy was one in which the shortage of cash was the rule. Hence 
frontier lands frequently passed from the hands of the government 
to wealthy speculators, who in turn had to finance their buyers. 
Consistently we find land agents selling land without a down pay- 
ment, but with an installment due at the end of the first crop season, 
and payment of the remainder of the purchase price distributed over 
two or three years.'’ The agent would receive a deed to the buyer 
from the principal, and give his bond to the buyer that he would 
deliver the deed.** One of the important modes of conveyancing at 
the time was this type of arrangement. Hence, this bond, a primitive 
version of the modern land contract, became recordable at a very 
early period—as this early revision reflects. 





5 See notes 17-20 supra. 

5 Wis. Rev. Star. c. 59, § 30 (1849). Italics inserted. 

% Wis. Rev. Star. c. 60 (1849). 

57 WoopmMaNn Papers (Wisconsin State Historical Library) include voluminon 3 
records illustrating this. 

58 Ibid. There are literally hundreds of these “bond for deed” documents at 
the Wisconsin State Historical Library among the manuscript collections of those 
who dealt with land in the 19th century. See, for example, CaTLIn Papers, 
WoopMan Papers. 
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Thus, even when copying, Revisor Baker and his colleagues were 
aware of the need to make this common arrangement recordable and 
the statute book thereby responded to the immediate needs of the day. 

The 1858 revision of the Wisconsin statutes shows the addition of 
three significant items to the general class of recordable documents 
representing interests in land. These are (1) patents issued by the 
United States government,®® (2) swamp land certificates,®° and (3) 
certificates for university lands.*' All three of these items were a form 
of patent or grant to individuals from the federal or state government. 
In each case there was usually an intermediate period of part owner- 
ship in the patentee but ultimately a true patent or grant would be 
issued. Why bother to have these documents recordable at all, when 
the patentee could not be cut off by the usual non-recordation pen- 
alty?®2 The answer lies in the economic history of the time, and 
centers on one of the four influences which have shaped our recording 
law—the factor we have categorized as the land. 

Once a patent or certificate was issued, the land was frequently, 
and often quickly, sold and resold. This meant that the chain of 
title which developed out of such sale and resale had to be “‘in order”’ 
from the government to the current owner. This was best accom- 
plished by having these documents on record. Hence, the very fact 
that the land was the subject of frequent commerce meant that pres- 
sure developed to have the patents and certificates, federal and state, 
recordable. Remember that there was no penalty imposed for failure 
to record these instruments. The statute allowed the recordation and 
then stopped. 

One more item deserves note, relating to the recordation of docu- 
ments representing interests in land. The growing pains of the state 
and the creation of new counties were recognized when the statutes 
provided that a copy of a deed recorded in one county might be re- 
corded in another county with the same effect flowing from such 
recordation as in the case of the original deed. 

The 1858 statutory revision made no additions to the class of 
documents affecting interests in land but it added one item in the 
special class. It allowed the recording of marriages, births, and deaths 





59 Wis. Rev. Start. c. 86, § 26 (1858). 

69 Wis. Rev. Stat. c. 29, §§ 15, 16 (1858). 

© Wis. Rev. Stat. c. 28, § 53 (1858). 

®@ Wis. Rev. Start. c. 86, § 26 (1858). There is, incidentally, need for a good 
study of the various routes by which the public domain traveled into private 
hands in Wisconsin. 

*3 Wis. Rev. Star. c. 86, § 29 (1858). 
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at the registry, and such an entry was made an official part of the 
registry records. 

By 1878 the list of recordable items had expanded considerably. 
This fact, coupled with the nature of the new items, is in itself reveal- 
ing of the changes which were taking place in the economic history of 
Wisconsin. In regard to documents representing interests in land, we 
find nine sections discussing conveyances entitled to be recorded.* 
Care had been taken to make more clear, and more detail was given 
to show, just what constituted a “recordable conveyance.”’ For 
example: 

All judgments, decrees and orders rendered or made by any 
court, in cases where the title to land shall have been in contro- 
versy, may be recorded in the office of the register of deeds of 
every county where any part of the lands are situate, in the same 
manner and with like effect as conveyances; such recording may 
be done from a duly certified copy thereof. 


Actually, of course, court orders can on occasion be “pure’’ con- 
veyances; for example, a probate judgment may have such effect. On 
other occasions court orders may affect the title to land as, in the case 
of a quiet title action. The foregoing quotation shows the latter 
possibility was included in the concept of a conveyance, to forestall 
any arguments about the recordability of a particular court decree. 
In any event, this and other items in the sections on conveyances 
reveal that the frontier was ebbing in Wisconsin, land titles were 
beginning to be surrounded by the problems of a society whose popu- 
lation had increased tremendously and whose land transfer practice 
was beginning to be affected by greater demands for formality. 

More interesting are the sections in the 1878 revision which relate 
to documents affecting interests in land. All sorts of documents relat- 
ing to corporations appeared,*’ affidavits on foreclosure sale by adver- 
tisements were made recordable, as were certificates relating to bank 
associations, the organization of granges”® and assignments of insol- 
vent debtors.7! These items and more, reveal the corporate develop- 
ment of the period, banking practices, and the economic problems of 

* Wis. Rev. Srar. c. 110, § 1 (1858). Henceforth, no further mention will be 
made of these special items; while they are sometimes most amusing (at one point 
the register of deeds had to record stud certificates for jackasses), they are also 
irrelevant to the main theme of this study. 

% Wis. Rev. Srar. c. 100, §§ 2232-2240 (1878). 

Wis. Rev. Srat. c.100, § 2236 (1878). 

67 See for examples of this, Wis. Rev. Star. c. 37, § 763 and c. 86, § 1772 (1878). 

68 Wis. Rev. Star. c. 152, § 3537 (1878). 

6 Wis. Rev. Srar. c. 94, § 2024 (19) (1878). 


7° Wis. Rev. Srar. c. 92, § 2007 (1878). 
1 Wis. Rev. Srart. c. 179, § 4296 (1878). 
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the Wisconsin farmer. All these events thus had their impact upon 
recording and land transfer practice, and are some indication as to 
what was occurring in terms of landholding, land transfer, and the 
economic problems and pressures relating to land at that time. They 
also reveal a factor which had great significance for the future: the 
tremendous increase in the recordation of documents affecting inter- 
ests in land. The significance of this will appear in a later portion of 
this study, when we discuss actual transfer practices; it will be shown 
that one of the great problems in modern alienation is the definition 
of the importance to be assigned each of these documents—documents 
which in themselves do not represent interests in land, but which, 
in greatly varying degrees, affect interests in and title to land. 

By 1898 the pattern of what could be recorded had been set; we 
find hereafter little expansion in general types of recordable docu- 
ments or interests. However, there continued to be much growth in 
details in each general area.”? In retrospect, one may state that the 
concept of what could be recorded expanded as a rather direct result 
of the general economic developments of the period. The latter in- 
cluded tremendous activity in the disposition of the public domain, 
and in land speculation, a huge corporate development during and 
after the Civil War, and economic recessions with accompanying land 
title foreclosures. There was also a great expansion, portending a 
tremendous impact on future land transfers in documents affecting 
interests in land, although the expansion as to details of what con- 
stituted a ‘‘conveyance’”’ also contained troubles for coming days. 


Formalities Required for Recordation 


Passing from what may be recorded, we turn now to the second 
aspect, i.e. the formalities which have been (or are) required in order 
to entitle an item within a recordable class to be entered of record. 
Here, as might well be expected, the changes from territorial days to 
1900 with two exceptions were not very striking. 

Reduced to simplest form the Territory of Wisconsin required by 
statute that ‘conveyances,”’ after being signed, sealed and delivered 
by the parties involved, also be signed by two witnesses; and then 
acknowledged by the grantor, or proved, and recorded. Interestingly 
enough, the territorial statutes had provision for the recordation of 
“land contracts.’’”* In the case of the latter, however, one witness 
would suffice to make the document valid and subject to record.” 





7 F.g. Wis. Rev. Stat. c. 100, c. 101, c. 85, c. 94, (1898). 
73 Wis. Territ. Laws 1839, Act No. 8. 
™ Wis. Territ. Laws 1839, c. 10, § 1. 
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Revisor Baker copied this inconsistency.”* It was to persist through 
the 1858 revisions” and until 1878, when the revisors finally noted 
the incongruity and made the requirement of two witnesses uniform 
for all conveyances, including land contracts.” 

Of far greater significance, especially as a reflection of the rural- 
urban shift of population, was the second great change in “formali- 
ties’’ required for recording. This.change related to platting require- 
ments—requirements which had to be met before a plat could be 
recorded. 

Without attempting to outline in any detail the exact manner in 
which the platting requirements became more demanding and com- 
plex, let it suffice to say that from the Revised Statutes of 1849 
through the Revised Statutes of 1898 we find a steady and constant 
increase in those requirements.”* This was due to two things: the 
increase of city or urban population, i.e. the rural-urban shift; and the 
technological-scientific development of the period which both caused 
and enabled such a shift to take place. This trend has continued until 
modern times. The importance of the increased requirements for 
recording matters relating to plats must not be underestimated. It is 
the direct reflection of the more intensive use of land in a modern 
urban-industrial society ; this fact, in turn, has imposed serious strains 
upon our present system of transfer based upon 19th century record- 
ing practices and development. 


The Mechanics of Recordation 


In regard to the mechanics of the recording process we have already 
stated that the basic steps prescribed by statute remained rather 
constant throughout the years. The document is presented to the 
register, who thereupon endorses on it the time of day, the day, month 
and year in which received.”* He then records it. The documents are 
recorded in the order in which they are received by the register. After 
recordation the document is then returned to its owner. 

Two things, however, should be noted at this point. First, in the 
20th century there has developed one obvious change in this process. 
Rather than laboriously copying each document by hand the current 





™% Wis. Rev. Strat. c. 60, § 1 (1849). 

%™ Wis. Rev. Star. c. 87, § 1 (1858). 

7 Wis. Rev. Stat. c. 100, § 2238 (1878). 

78 It is interesting to note that there was increasing strictness as to measure- 
ment and monumenting as urban land became more valuable. For some current 
background on present regulation see, Melli, Subdivision Control in Wisconsin, 
1953 Wis. L. Rev. 389 

7 This has not + lll since it was first set out in Wis. Rev. Srar. c. 10, 
$§ 122, 124 (1849). 
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practice in many counties in Wisconsin is to photostat each item and 
the photostats are bound as the record. Secondly, there were in the 
period from 1836-1900, several statutory changes regarding the way 
information about recorded instruments would be indexed; these were 
vital to the way land transfer practice later developed. These changes 
will be discussed in the next section on the duties of the register and in 
a later part of this study wherein the origins of modern recording and 
transfer practice are elaborated. 

So far we have highlighted the major changes in the recording proc- 
ess as reflected in the statutes over an extended half-century. During 
this time we have noted that the statutes expanded or elaborated the 
recording law framework in terms of the pressures of the time; how- 
ever, note that the facts reflect a situation in which the framework 
was never changed in basis—it was only expanded. 

Now it is time to turn to the second principal thread in the statu- 
tory development of the recording system. This is the administrative 
process within the recording system—or—more correctly, the activity 
centering in and around the register of deeds. 


The Register of Deeds: 19th Century 


There was mention of the register of deeds in the 1848 Constitution 
of the State of Wisconsin. He was designated as a county officer, to be 
elected every two years, subject to removal for cause by the gov- 
ernor, and required to give security for the proper execution of the 
office.*° It is not at all strange that the representatives at the con- 
stitutional convention should write this officer into the basic con- 
stitutional law of the state. There were registers operating under the 
territorial law of Michigan,*! and the territorial law of Wisconsin.** 
Further, and of great significance, is the fact that the register loomed 
large in most people’s minds as an important man in the local com- 
munity. Most of the settlers had one central concern when they first 
arrived in the territory—to acquire land and to protect their rights 
in that land. Revisor Baker, while reminiscing, once listed the early 
and important figures in the primitive Walworth community. He 
noted that one of the first officials elected by the pioneer settlers in 
order to run the community on a “law and order’’ basis was Le Grand 
Rockwell, Register for Walworth County.®* Land claims associations 
were frequently formed in the southern Wisconsin-Iowa area before 





80 Wis. Const. Art. VI, § 4. 

8t Note, for example, the duties of the register in Laws or THe TERRITORY 
oF MicuiGcan 280 (1833). 

82 Note, for example, Wis. Territ. Laws 1836, Act No. 63, § 4. 

83 BaKER PaPERs, op. cit. supra note 28. 
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territorial officials were elected locally. These associations, in turn, 
immediately promoted the election of a register, and thereby enabled 
the settlers to make their deeds and other interests in land a part of the 
“public”? record, while they waited for the formal machinery of 
territorial government to be set up.*4 

Starting with this general background let us turn now to an orderly 
examination of the development of the major aspects of the register 
and his office. These aspects are three in number: (1) the selection and 
tenure of the register; (2) his duties; and (3) the fees which he is 
authorized to charge. Of these three the most important is the defini- 
tion of his duties. This aspect of the office underwent the most strik- 
ing changes over the years, and its development helps illustrate more 
clearly some of the problems which arose when the simple framework 
of the recording system was expanded in a growing urban-industrial 
society. 

The Territory had finally gotten around, in the Revised Statutes of 
1839, to provide for the selection of the register, to specify his duties 
and to enumerate his fees.** Hence in 1849 Revisor Baker had a 
territorial statute which could have been used as a fairly comprehen- 
sive guide. Despite this he copied the New York and Massachusetts 
provisions in detail and wording.* Actually, of course, this did not 
represent any great conflict with what had gone before, but it did set a 
new framework for future statute law relating to the register. 

In accord with the constitutional mandate the 1849 statutes pro- 
vided that the register should be elected every two years on a county 
basis, be subject to removal by the governor for cause, and should 
post a bond.*’? The governor might also fill the office upon certain con- 
tingencies, such as the death of the register, resignation, or removal 
from the state.** The register must take an oath of office and perform 
his assigned duties.*® 

The statutory duties included keeping the registry volumes and an 
index to the same.*° At this point it is necessary to emphasize one or 
two facts in reiation to this index which the register was to keep. It 





% 1 CoLLecTions, Wisconsin State Historicat Society 137 (1855); 2 
Cotiections, Wisconsin State Historica Society 461, 472-476 (1856); 
SaamBauaH, Frontier Lanp Cuiuss (1900); Macy, Institutional Beginnings in 
a Western State, 7 Joans Horxins University Strupies 5-38 (2d Series 1884). 

8 irs _ Star. “An Act to provide for the election of registers of deeds 
oan ae aq 

% For example, compare Wis. Rev. Stat. c. 59 (1849), with Mass. Rev. Star. 
. 59 (1836) and N. Y. Rev. Srar. Part II, c. 3 (1835). 

87 Wis. Rev. Stat. c. 10, §§ 118, 141, 138 (1849). 
88 Wis. Rev. Strat. c. 11, §§ 1, 2, 4 (1849). 

89 Wis. Rev. Strat. c. 10, §§ 138, 121 (1849). 

9 Wis. Rev. Strat. c. 10, §§ 121, 123, 125 (1849). 
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was of the grantor-grantee type, though it was called a General Index 
by the statute book. This meant that all information recorded at the 
registry was to be located through an alphabetical key of persons who 
had interests at any time in land in a particular county. A considerable 
portion of this study is, at a later phase, devoted to an examination of 
the problem this was to cause in modern land transfer; thus, at this 
point we take care to emphasize this provision in the 1849 statutes. 
The territorial statutes had provided for a grantor-grantee type index 
also,*! but once again Revisor Baker looked eastward and copied a 
similar but new statute from Massachusetts. Had he possessed the 
vision to utilize and authorize another type of index—the tract in- 
dex—at this early day, abstracting “plants’’ and other expensive com- 
plexities of modern transfer might well have been avoided. However, it 
must be pointed out, in some mitigation, that few aspects of legislation 
at this time showed marked originality. 

The register was also required to certify copies of filed papers,*? 
furnish copies of the same upon request, search the record, and do 
sundry other things, some of which seem far removed from land trans- 
fer. For example, the register was made the agent to distribute the 
published statutes of the state to local officials! To assist him in the 
execution of all these duties he was authorized to have an assistant or 
deputy register.** He also had to keep his office at the county seat.*’ 

In startling contrast to the lengthy enumeration of fees for specific 
documents in the modern statute book are the recording fees of 1849. 
The territorial pattern was continued of charging by the folio (per 
hundred words—normally a page) for the actual recordation. The 
territorial charge had been more or less a blanket one of 12)4c per 
folio,*® but in 1849 the revisors made somewhat of a breakdown in 
accord with the elaborated duties of the register. For example, for 
every entry of a discharge of a mortgage the register was to receive 
ten cents.®® One item which was in the territorial statutes and per- 
sisted in 1849 (and has continued to the present) was provision for 
special fees whenever a deed or other paper in any language other than 
English was recorded. The charge for this was twenty cents per folio.'!° 





"1 be Fy Srar. “An Act to provide for the election of registers of deeds 
Ts 1839). 

% Wis. Rev. Star. c. 10, § 126 (1849). 

%3 Tid. 

% Wis. Rev. Star. c. 131, § 26 (1849). 

% Wis. Rev. Stat. c. 5, §§ 5(4), 6 (1849). 

%* Wis. Rev. Srar. c. 10, § 119 (1849). 

7 Wis. Rev. Start. c. 10, § 137 (1849). 

% Wis. Territ. Stat. “An Act concerning costs and fees.’’, § 15 (1839). 

9 Wee Rev. Srat. c. 131, § 26 (1849). 
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In 1858 the register’s duties expanded in a direct proportion to the 
increase of what might be recorded. Thus, he was charged with keep- 
ing new books for vital statistics, recording swamp land certificates, 
etc.’ The fees charged remained almost constant and the selection 
and tenure provisions for the register did not change. 

By 1878 the register’s duties had increased tremendously in terms of 
the number and types of documents which could now be recorded. 
Also among his new duties was a requirement that he report the statis- 
tics of sale of real estate in the county;! that he act as county can- 
vasser ;!°* and make title searches at the request of the secretary of 
state, state treasurer and attorney general.'® The latter illustrates a 
point which will be developed in detail in a subsequent discussion 
which is to follow in the next issue of this Review. 

The greatest single change apparent in the 1878 revision in regard to 
the administrative process and the register’s duties is provision for the 
register to proceed with the preparation of a tract index upon direction 
from the county board, if his county already had a grantor-grantee 
index.’ If the latter were not in existence (destroyed by fire, for ex- 
ample), then the register was to proceed on his own in the preparation 
of a tract index to the recorded information relating to land.'*? The 
significance of this will be examined later; at this point we are merely 
highlighting the major changes in the threads of the statutory phase 
of the recording system. 

Although selection and tenure details remained largely the same in 
the 1878 revision, we find for the first time certain liabilities and pen- 
alties created in connection with the office. The register might be 
penalized for taking illegal fees, for failing to make entries, for making 
false entries and for neglect to furnish statistics on real estate sales to 
the state.!°* 


101 Wis. Rev. Srat. c. 110, § 1, c. 29, § 16 (1858). 
102 Wis. Rev. Srar. c. 31, 


c 
c Fe ns 137 (1858). 

103 Wis. Rev. Strat. c. 46, 78). 

1% Wis. Rev. Star. c. 5, § 46 ( 1g78) 

16 Wis. Rev. Start. c. 8). 

106 Wis. Rev. Srart. c. 37, § 762 (1878). The tract index lists, in synoptic form, 
all the recorded documents relating to a specific piece of realty. In other words, 
to find out the “history” of a specific — one merely looks up that parcel in 
the tract index; all the information is listed under the parcel’s description. The 
grantor-grantee t type, on the other hand, does not focus all the information about 
a specific piece o d but merely lists, in alphabetical order, the names of every 
person who has appeared as a grantor or grantee in a document recorded in that 
county. Without her detail it should be obvious that it is extremely laborious 
to locate information about a ss piece of land using the grantor-grantee 
type of key 4 the public recor 

f course, the tract index only became practicable when land was described in 
a systematic fashion. Thus the rectilinear survey set up by the Northwest Ordi- 
nance and surveyed platting in urban developments were necessary for a tract 
index to be workable. 

107 Wis. Rev. Srart. c. 37, § 762 (1878). 

108 Wis. Rev. Star. c. 46, § 1019, c. 129, § 2957, c. 185, § 4556 (1878). 
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Though the prior fees had not been increased, in 1878 the list of 
specific fees increased in accord with the increased list of what might 
be recorded.'** Thus the trend toward a longer list of specific items 
with separate fees for recording each was continued. 

The 1898 revision made relatively few changes as to selection and 
duties; but in one area of the administrative process, the sphere of 
fees, there was a significant change. Special provision was made 
for the fees of the register of Milwaukee County," reflecting, to 
a degree, the more intensive use of land in that urban area, and 
hinting at some of the pressures and problems connected with such use 
within the recording framework. 

In summation it should be pointed out that in connection with fees, 
one outstanding fact remains throughout the extended half century 
surveyed, viz. that the registers were largely paid by fees. The implica- 
tions of this, starting with the “historical accident”’ of the territorial 
statute and the 1849 Revised Statutes, will become more apparent 
when examined within the framework of the law in action in general, 
and abstracting practice in particular. 


Effects 


We are here primarily concerned with the actual changes in the 
stated effects flowing from recordation or non-recordation as reflected 
in the statute books in the last half of the 19th century. Immediately 
two things should be brought out. The first, and this cannot be over- 
emphasized, is that flowing from the basic effect spelled out in the 
statutes—the creation of priorities for rights in land—came effects of 
broader and deeper significance, viz., an impact upon the costs and 
time involved in the transfer of rights in realty. This will be very 
apparent in the subsequent portion of this study covering the non- 
statutory development of the recording system. Second, the creation 
of priorities of right was to be the subject of a large amount of judicial 
activity, activity that developed and refined the concept in terms of 
such ideas as ‘notice’ or “bona fide purchasers.’’ However, one 
caution must be raised in regard to this second point. While the judges 
certainly exercised some influence upon the recording system, particu- 
larly in its non-statutory aspects or practices, the fact remains that 
there was very little judicial impact upon the basic framework of 
recording. Note that the significant changes already discussed were in 
response to economic pressures or historical accidents. As we take up 
the non-statutory phase of recording development this will again be 





109 Wis. Rev. Star. c. 37, § 764 (1878). 
ule Wis. Rev. Start. c. 37, § 764a (1898). 
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apparent. There is very little case law in Wisconsin which can be fairly 
charged with changing the direction of the recording system in a basic 
fashion. 

Having mentioned the basic statutory effect of the recording system 
—the creation of priority of rights in land—we take note that this 
basic effect did not change over the period in question." In general, he 
who meets the qualifications of recording first and is without notice, 
has prior rights in the land as opposed to him who does not record or 
who records but with knowledge of facts which destroy his priority. 

Beyond the basic concept there were, however, a few other effects 
stated within the scope of the recording statutes. They are worthy of 
mention. 

First, starting with the Revised Statutes of 1849, there was a pro- 
vision that all conveyances and other instruments authorized by law 
to be recorded might be read in evidence if presented in the form of a 
copied transcript from the register of deeds."? Specially included 
within this authorization was the power of attorney, or other power to 
sell or deal with lands.'!* Knowing the frontier situation in Wisconsin 
in the early decades it is easy to visualize the land agents handling 
land sales for speculators, then arguments developing with squatters 
or other claimants to a particular parcel. Interestingly enough, once a 
power of attorney was recorded, it might only be revoked by an 
equivalent document of record.!!4 

Recognition of the expansion of the number of counties in the state, 
present and future, resulted in the provision that records from the 
parent county were to have the same effect when transcribed into the 
books of the new county. An interesting effect flowing from the 
platting requirements, which were in turn part of the requirements 
for recordation, was that all donations to corporations, the govern- 
ment, or other bodies, noted on the plat became effective conveyances 
in fee simple upon recordation.'"* Further, in relation to platting, the 
violation of the platting requirements—i.e. the sale of a lot which 
should have been platted—meant a fine of $25 per lot; this could have 
been no real deterrent even in the 19th century.” Lastly, there was 
provision for fines ranging from $10 to $100 per month for refusal of 





111 Compare Wis. Rev. Stat. c. 59, § 24 (1849), with Wis. Rev. Star. c. 100, 
§ 2241 (1898), 
uz Wis, Rev. Star. 
13 Wis. Rev. Stat. 


. 59, § 26 (1849). 
. 59, § 31 (1849). 


. 59, § 33 (1849). 
. 41, § 5 (1849). 
. 41, § 9 (1849). 


8 Wis. Rev. Strat. 
us Wis. Rev. Strat. 
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i4 Wis. Rev. Stat. c. 59, § 32 (1849). 
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any concerned party—aimed mostly at the register of deeds—to com- 
ply with any duties outlined in the statutory chapter on recordation."* 

While the statute book may have been quiescent in terms of chang- 
ing effects within the recording system, the courts were far from idle 
in interpreting these statutes as to their effect on priority of rights in 
land and the economic impact of the court’s handiwork was not in- 
considerable. 

Before moving on to recapitulate the major statutory changes and 
trends in the recording framework in the last half of the 19th century, 
we should turn briefly to a phenomenon which took place immediately 
following the focal period under discussion. From 1900 through 1925 
there occured a series of proposals in the Wisconsin legislature which, 
had they ever been translated into law, would have given us an en- 
tirely new basis for land transfer. Further, this movement reflects the 
fact that the recording system whose statutory (and non-statutory) 
outlines had developed in the 19th century was not completely satis- 
factory from everyone’s point of view, and that “everyone” included 
some groups with a vital economic interest in the cheap, simple, and 
expeditious transfer of rights in land. 


Proposed Change 1905-1925: the Torrens System 


In the collections of the Legislative Reference Library of the State 
of Wisconsin are four boxes of materials which reveal a story so related 
to our history of the statutory growth of the recording system that we 
must not omit it. 

From 1905 through 1925 there were ten attempts in the Wisconsin 
legislature to pass statutes which would have created a second method 
of land transfer as an alternative to the system based upon recorda- 
tion. The alternative method raised in these bills was based upon a 
system of title registration. It is not within the scope of this study to 
develop the somewhat complicated details as to the concept or history 
of title registration at home or abroad. However, we must sketch the 
background of title registration in order better to understand the 
proposed change.!® 

Starting in the last half of the 19th century in Australia there was 
developed a system of land transfer based upon the notion that the 
title to land (as opposed to indicia of title) might be registered at a 
public office in an analogous manner to the registration of title to 

8 Wis, Rev. Stat. c. 41, § 10 (1849). 
49 There is an abundance of material on the subject of title registration. A good 


lace to start, especially regarding American title registration, is with PowELL, 
EGISTRATION OF THE TITLE To LAND IN THE STATE OF New YorK (1938). The 


book contains an excellent bibliography on the subject in general. 
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some types of personalty.!*° In order to register land initially, how- 
ever, it would be necessary to maintain a quiet title action in court. 
By so doing, all rights, other than those specifically found by the 
court, would be extinguished in so far as future transfer was con- 
cerned. A certificate of registration would be issued and a duplicate 
kept at the registry. Transfer of rights would be accomplished by a 
transfer of the certificate at the registry, whereupon the old certifi- 
cate would be destroyed and a new one issued. Similarly, short term or 
special interests in the land would be entered upon the certificate by 
the register.!2! Without further elaboration of this minimum frame- 
work it can be seen at this point that there is involved in such a 
system a high degree of simplicity. Its proponents argue, and with 
seeming justification, that this simplicity makes for more rapid trans- 
fer of rights, minimizes costs of transfer, and cuts down the general 
economic waste which so readily attached to our looser system of 
transfer based upon recordation. No chain of title monster appears to 
create a class of abstracters, and to haunt attorneys with time-con- 
suming analyses and lengthy opinions. In addition, the proponents of 
title registration have claimed a higher degree of title security than 
that offered by the recording system, since their plan eliminates many 
trouble spots—particularly those outside the office of the register of 
deeds. For example, in such a system adverse possession is not possi- 
ble, because the only person who may own land is the person who 
possesses the certificate made out in his name. Furthermore, all lesser 
interests in the land are itemized on the back of the certificates, 
original and duplicate. 

It must not be imagined that all is perfect, in regard to the system 
of title registration. It has its peculiar problems, as for example, when 
an original certificate is stolen and the owner’s signature forged. The 
bona fide purchaser from the thief must be protected, in order to have 
the system continue on a stable basis. Further, those who have an 
interest in land may be deprived of that interest even though they did 
not receive actual notice during the quiet title action. Thus insurance 
funds must be established in order to re-imburse those who are de- 
prived of their rights. Moreover, in a society such as ours, where land 

120 For background on the Torrens System see Hoce, Tue AusTRALIAN Tor- 
RENS System (1905); Hoae, ReGisTRATION oF TiTLE To LAND THROUGHOUT THE 
Emprre (1920); Kerr, THe PrIncIPLES OF THE AUSTRALIAN LANDs TITLES 
(Torrens) System (1927). There is a plethora of periodical literature concerning 
the Australian system in both American and British Commonwealth legal journals. 


This literature examines the problems and appraises the various facets of the 


Torrens System over the years. 
121 The utter simplicity of such a technique seems a little difficult to visualize 
for one accustomed to the intricacies of the recording system. Such a person might 


feel something further needs to be done. 
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transfer has grown up within the framework of the recording system, 
there are costs involved in bringing the land into the title registration 
scheme.'”? Naturally, unless the present owner has something to gain 
for himself he will see no reason to assume the burden of these costs 
for the only person who benefits is the present owner’s purchaser. 
Hence, while title registration is desirable from a theoretical stand- 
point, there are problems of considerable size in changing over to it 
from an established system. 

In any event, whatever the pro’s and con’s, this system, usually 
called the Torrens System after its creator, was inaugurated in 
Australia in the 19th century and was used successfully there. Subse- 
quently it spread to other segments of the British Commonwealth of 
Nations and agitation for title registration statutes arose in various 
states in this country just at an era when the recording system, with 
grantor-grantee indices, began to present increasingly complex prob- 
lems in land transfer. Opponents of title registration were generally 
strong enough in the legislatures either to defeat the bills completely 
or to word them so that they worked only with considerable dif- 
ficulty.!2* The experience along this line in Wisconsin was rather typi- 
cal and illustrates the difficulties encountered when challenge of a 
social institution, long in the building, is proposed. Entrenched inter- 
ests, which have grown out of the institution, obviously will not favor 
their own economic destruction. Further, emotion frequently runs 
rampant when the “past’’ is about to be overhauled. 

The first bill, introduced by Assemblyman Dahl in 1905, provided 
for a system of land title registration, optional with the county, but 
compulsory upon all land owners in counties where adopted.!*4 In 
such counties the recording basis for land transfer would have been 
wiped out. This compulsion was a sore point in all states where similar 
legislation was attempted, and the earliest of Torrens bills passed in 
other states were invalidated by the respective state supreme courts 
on the ground that such compulsion was unconstitutional.’ Hence 
we find that the Wisconsin bills became somewhat less compulsive 
each time a new one was introduced into the legislature.'”* 

Without going into the details of voting and action on each bill, it 





122 POWELL, op. cit. supra, note 119, at 63-65, gives a further insight into this. 

123 See the comments of PowELL, op. cit. supra, note 119, in Supplements A-R 
of his book. 

1% Bill No. 472A, filed in Legislative Reference Library, State of Wisconsin 
under Land-Registration of Titles—Torrens System File No. 333.71, W7. A typed 
summary of the various “Torrens” bills has been prepared by the Legislative 
Reference Library and is filed under this number. 

1% POWELL, op. cil. supra, note 119, in Supplements A-R of his book. 

128 See the summary of the various Wisconsin bills cited supra, note 124. 
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suffices to say that over the twenty year period involved the bills 
received less and less support.!”” This may be attributed in part to the 
fact that those interested in the death of the proposals became better 
and better organized in their compaign against them. 

All the bills, starting with the 1905 version, were sponsored by the 
Milwaukee Real Estate Association, composed of real estate brokers 
and agents.'*8 The association stated and restated over the years its 
reasons for instigating such legislation and why it considered title 
registration desirable. In general the points raised grew out of the 
established practice of using grantor-grantee indices at the registry, 
thereby creating the necessity for abstracts and lengthy title opin- 
ions.'*® The latter in turn delayed real estate transactions and kept 
costs of transfer high. The association also pointed out that in the last 
analysis, abstracting and title opinions still did not offer complete 
protection to the buyer of real estate.'*° There could be facts “‘outside’’ 
the recording system against which the system offered no protection, 
as, for example, in the case of adverse possession. Furthermore, they 
noted, the preparation or continuation and examination of an abstract 
anew, each time a piece of realty was sold, was redundant and an 
economic waste.'*! 

The Association once quoted the inaugural address of Governor 
Davidson in 1909, wherein the governor referred to a 1907 message, 
recommending Torrens-type legislation.** In 1909 he stated: 


In my message to the Legislature of 1907, I called attention 
briefly to the importance of taking some action to simplify our 
complex system of transferring titles to lands. While the popula- 
tion of the state was small and conveyances of land infrequent, 
the expense of our present system was not felt, but the dissatis- 
faction with present conditions now apparent calls for some 
remedial legislation.'* 


Governor Davidson went on to complain specifically of abstract 
and legal fees; pointed out that the system was burdensome and 
cumbersome; that the records and searching were oftentimes inaccu- 
rate; and that the records do not “tell all’’ about rights in a given 
piece of realty.'** Thus, he felt a statute creating title registration was 





127 Ibid. 

128 Ibid. 

129 Various pamphlets prepared by the Association are filed in the Wisconsin 
State islative Reference Library under Land-Registration of Titles—Torrens 


System File No. 333.71, A-M. 
130 Thid, 


18 Tbid. 
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a sounder remedy to the problems of transfer than a statute patching 
up the recording laws.!* 

Note that these arguments were presented by an organized group 
from an urban area where truly intensive use of the land was being 
made by 1905. In such an area the value of land had been greatly 
enhanced from its 19th century selling price due to that intensive 
use. Related to and a part of that more intensive use was the thing 
that brought the problems into focus—the increased frequency of 
transfer in such an area. From these background facts it is easy to 
see why those involved in land transfer began to be more strict about 
security of title, time of transfer and the costs involved. Likewise it is 
easy to see that those who did not benefit from the cumbersomeness 
of the recording system and yet were forced to operate within its 
framework to their own detriment began to agitate for change. 

Thus the Milwaukee Real Estate Association was not acting from 
motives of altruism when backing these title registration bills. The 
members of the Association stood to gain by any expedition of land 
transfer and reduction of costs in connection with the same. However, 
it is obvious that if the claims of the Association proved true, then the 
general public buying or selling land would also have benefited. 

Contrariwise, the only people who stood to lose should title regis- 
tration become a reality were those profiting from the recording sys- 
tem—for the most part the abstracters and lawyers. Naturally, there- 
fore, the organized abstracters and some members of the Bar opposed 
the title registration bills with all sorts of arguments and pressures. 

The leader who was in the forefront of the action against the title 
registration movement during this period was John T. Kenney, a 
Madison abstracter. Kenney, who had been president of the Wiscon- 
sin Title Men’s Association, conducted what amounted to a crusade 
to block all change which would have diminished the role of the ab- 
stracter in land transfer. A skilled polemicist, he delivered speeches, 
wrote pamphlets, gave newspaper interviews, and generally lobbied 
against the bills which were introduced with a fair degree of regularity 
at each session of the legislature.'* 

If the death of the title registration bills could be traced to one 
door there is strong evidence that Kenney was responsible. He chose 
to attack title registration as un-American, labelling it before World 
War I as a monarchical device, then shifting with the times, in the 





135 Thid. 

136 There is an interesting collection of Kenney’s letters, poe, newspaper 
clippings, etc. at the Wisconsin State Legislative Reference Library filed under 
Land-Registration of Titles—Torrens System, File No. 333.71. 
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1920’s, to call it a socialistic mechanism to destroy American institu- 
tions.!37 

Though Kenney was a leader, and an extremely vocal leader, in 
this crusade, he was by no means a voice in the wilderness. We find, 
for example, a Milwaukee lawyer, Gustave G. Gehrz appearing in 1917 
before the Judiciary Committee of the Wisconsin Senate and opposing 
the Torrens bill current at that session of the legislature.** He sub- 
mitted a formal printed brief in which he focused his attack upon the 
hypothetical workings of such a system.'*® After hinting that the 
Torrens bill was un-American and monarchical, he stated that he 
would not take up the constitutional issues but would proceed directly 
to the merits of such a system.'*® He argued that title registration 
would not be cheaper as regards transfer costs, would give no greater 
assurance of title, was not speedier than a transfer under the record- 
ing system, and gave no greater title protection.'*! The validity of his 
arguments depended upon empirical research which had not been 
done. 

The last time the legislature took any serious notice of the title 
registration bills was in the 1919 session. At that time a joint commit- 
tee of the two houses was appointed to study the proposed bill.!** The 
only tangible evidence of the work of this committee is a typed, in- 
complete draft of a report which was evidently never submitted to the 
legislature.'** This document came out of some seemingly half-hearted 
hearings which the committee held at Milwaukee in December, 1920, 
a few days before their legislative authority was to expire. The draft 
indicates that the chief witness whom they interrogated was Charles 
George of Detroit, Michigan.'** George was the editor of an ab- 
stracters’ national publication. Naturally his testimony was com- 





187 Thid. 

138 Materials at the Wisconsin State Legislative Reference Library filed under 
Land-Registration of Titles—Torrens System File No. 333.71, G27, typed argu- 
ment by Gehrz. 

139 The printed argument by Gehrz—filed with the materials cited in footnote 
138 supra. 

40 Thid. 

M1 Tid. 

142 The collected experience of the Home Owner’s Loan Corporation with the 
abstract-attorney system, title registration, ef al, in the various states was pub- 
lished in 1938. Russell and Bridewell, Systems of Land Title Examination, 14 
JOURNAL oF Pusuic Utitity AND Lanp Economics 133-146 (1938). The authors 
conclude that even though the title registration laws had been made almost un- 
workable by legislative drafting, they were still somewhat cheaper and faster in 
practice than the abstract-attorney system. 

143 Materials at the Wisconsin State Legislative Reference Library filed under 
Land-Registration of Titles—Torrens System File No. 333.71, W 7a. 

4 Thid, 

145 Thid. 
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pletely adverse to title registration in any form and the hearings seem 
to have died a natural death. 

The two great forces inhibiting any sort of title registration law in 
Wisconsin were the organized abstracters, aided and backed by a 
distinct segment of the Bar. The really interesting thing about the 
remaining evidence of their opposition is that they never struck with 
the arguments which contained the most merits—e.g. the cost of 
changing over from one system to another—but relied principally 
upon emotion, sarcasm and misleading information. Whether or not 
title registration would have been a better thing for Wisconsin as a 
whole remains untested, but one thing is clear—the inequities and 
injustice in the form of costs, delay, and complexity in the recording 
system are still with us. In fact, since World War II the problems have 
increased in size due to the current rapid growth of population and 
tremendous urbanization with a concomitant increase in the degree of 
utilization and frequency of transfer of land. 


Summary 


In this section, examining the statutory framework for the record- 
ing system, we have attempted to show where the foundation statutes 
came from and why; have traced the highlights of the three main 
threads of the statutory phase of the recording system as reflected in 
the major statutory revisions from territorial days through 1898; and 
have shown that there was at least one distinct movement against 
problems of the recording system after its machinery had solidified. 

The specific framework of our modern recording law, in terms of 
pattern and wording, was created by the Revised Statutes of 1849. 
This revision was, for the most part, including the recording pro- 
visions, copied from the then current revised statutes of Massachu- 
setts and New York. This borrowing is in part the cause for some of 
the incongruity and problems in land transfer in Wisconsin today. 

Within the three threads of the recording statutes there was a tre- 
mendous expansion of what could be recorded, with the trend of 
recordability shifting from documents representing an interest in land 
to documents affecting interests in land. The expansion was due to 
general economic developments and was to complicate the already 
growing problems in the chain-of-title monster. In direct proportion 
to this expansion was the growth of duties cast upon the register in the 
recordation of these documents. Finally, though some additional sta- 
tutory effects appeared, including attempts to facilitate the economic 
marketability of land by expanding the list of what could be recorded, 
subtle and unspoken economic effects detrimental to marketability 
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arose from the statutes. These developed for the most part from the 
statutory retention of the grantor-grantee indices. The impact of this 
will be explored more thoroughly in the next section of this study. 

The statutory framework of the system had raised enough opera- 
tional problems by 1905 so that at least one organized group of people 
who dealt with land became vocal and tried to push for change in the 
basic law controlling land transfer. 

Having taken a look at the statutory background and development 
of the recording system it is now time to turn to the second opera- 
tional phase of the system. This phase is, without doubt, not only the 
most interesting but also the most important because it is the measure 
of the workability and value of the statutes in a society which has 
shifted from simple rural ways to a complex urban-industrial order. 
It also reflects most clearly the problems inherent in the statutes— 
problems which began to be apparent at the time of the Civil War 
and have grown more serious over the decades, continuing to plague 
those who buy or sell land down to our own time. 




















Piercing the Corporate Veil” in the 
Law of Economic Warfare 


Martin DomMKE* 


The corporate device, which has become a necessity of modern 
economic development,' has also been used and in all probability will 
always be used, to give anonymity to private transactions which may 
serve as measures of economic warfare, both during belligerent and 
cold wars. As early as 1916, an English court? first recognized the 
necessity of adopting the ‘“‘control test’’ for the determination of the 
enemy character of a corporation.* The purpose of the trading with 
the enemy legislation, designed to deprive the enemy of access or 
ownership to assets within the jurisdiction of the enacting state, was 
not to be thwarted by enemies who hid their hostile interests behind 
the veil of ‘friendly’ corporations, domestic, allied or neutral.‘ 


THE ContTROL TEST IN THE UNITED STATES 


It was not until 1947, in Clark v. Uebersee Finanz-Korporation, 
A.G.,5 that the control test was judicially adopted in the United 
States. More recently, in Uebersee Finanz-Korporation, A.G. v. Mc- 
Grath,® it was reaffirmed when the Supreme Court again stated the 
position it had taken earlier: “As construed by this court .. . §2 





* Lecturer on International Law at New York University Law School; Author, 
TRADING WITH THE ENemy IN Wortp Wak II (1943); Toe ConTRou oF ALIEN 
Property (1947); and various contributions to le; al iodicals. This article 
represents an expansion of a paper prepared for the Fifth International Conference 
of the Legal Profession, International Bar Association (Monte Carlo, July, 1954). 

1 See Timberg, C Fictions: Logical, Social and International Implications, 
46 Cou. L. Rev. 533 (1946), and Timberg, T’he Corporation as a Technique of Inter- 
national Administration, 19 U. or Cut. L. Rev. 739 (1952). 

2 Daimler Co., Ltd. v. Continental Tyre and Rubber Co. (Great Britain), Ltd., 
(1916) 2 A.C. 307. 

* For a survey of the decisions of British courts and Mixed Arbitral Tribunals 
established after World War I, see 2 OprpENHEIM, INTERNATIONAL Law 268 
(7th ed., Lauterpacht, 1952). 

4 Sec. ’8(1)(e) of The Distribution of German penny Property A Act, 1949, 12, 
13 & 14 Geo. 6, c. 85; and § 12 (1)(d) of The ay Act, 1953, 1 & 2 

Eliz. 2, c. 52, maintain the control test for the definition Pot ‘enemy’ ’ found in 
§2 BO of the Trading with the Enemy Act of 1939, 2 & 3 Gro. 6, c. 89, as 
amended by Defence (Trading with the Enemy) Regulation 3 of June 26, 1940: 

“any body of persons (whether corporate or unincorporate). . . controlled by a 
person who. . . is an enemy”; see ADMINISTRATION OF ENEMY Property, LEIs- 
LATION IN Force IN THE UniTeD KinGpom ON IsT Marcu, 1954, 3, 16, 117, 144 
(Board of Trade, London, 1954). 

5 332 U.S. 480 (1947). 
* 343 U.S. 205, 212 (1952). 
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{of the Trading with the Enemy Act] included in the word ‘enemy’ 
all corporations affected with ‘an enemy taint.’ ’”’ 

Since 1942, the Alien Property Custodian in the United States had 
used the control test administratively for purposes of vesting assets 
belonging to “friendly” corporations.* As in most other countries,’ cor- 
porate property was treated as enemy, not only when the corporation 
was organized under the laws of an enemy country, or doing business 
in the enemy country, but also when enemies controlled it, either 
through its management or through substantial stock interests. This 
development, whereby the doctrine of “piercing the corporate veil” 
may be invoked in a proper case to prevent fraud, has far-reaching 
significance. For, while permitting the Custodian to pierce the cor- 
porate veil to determine the existence of an enemy taint, it also per- 
mitted him to vest the property of corporations in which there might 
be a substantial non-enemy interest in stocks or other securities. The 
control test afforded no protection to non-enemy security holders, 
since corporations were treated as enemies despite the fact that non- 
enemies held the controlling stock interest. The converse of the control 
test was not accepted either; thus, foreign corporations, neutral, allied, 
or enemy, were not considered non-enemies if they were controlled or 
owned by non-enemies.'° New and important issues have arisen in the 
liquidation of the wartime measures of seizure, under war claims leg- 





™ Cf. Note, Control of Alien Pr iY in Time of War or National Emergency, 
37 CorneE.t L. & 110, 115 (1951); 1 ronstein, The Nationality of International 
E rises, 52 Cou. L. Rev. 983, 995 (1952); Comment, Return of Property 
Seized during World War II: Judicial and Administrative Proceedings under the 
Trading with the Enemy Act, 62 Yate L. J. 1210, 1228 (1953); Fink, That Pierced 
Veil—Friendly Stockholders and Enemy Corporations, 51 Micu. L. Rev. 651, 
652 (1953). 

8 For references, see Domke, The Control of Corporations, 3 Int’, L. Q. 52 
1950); Comment, Protection of Nonenemy Interests in Enemy C ations, 40 
AIF. L, Rev. 558 (1952); Cf. Mann, Zum Problem der Staatsange igkeit der 

_— Person, Festscurirr Fuer Martin Wotrr 271, 279 (Tuebingen, 
1952). 

* Cf. for Argentina: Lazcano, El “Control” y la Nacionalidad de las Personas 
Ideales, 11 Revista ARGENTINA De DerecHo INTERNACIONAL 261, 317 (1948); 
Belgium: Verschelden, Les Sequestres 31 (1951); France: Martin v. Etablis- 
sements Laforest, Tribunal Civil de la Seine, March 12, 1952, 79 JournaL Du 
Droit INTERNATIONAL (CLUNET) 878 (1952), and for further decisions as to the 
control test (‘“‘critére du contréle effective’), 80 CLtunetr 97 (1953); Germany: 
Veit, Nr. 12-13, Nachrichten der Studiengesellschaft fuer privatrechtliche Ausland- 
sinteressen 17 (Bremen, 1953); Holland: Dordchem v. Netherlandsche Beheers 
Institut and Van Leer, Council for Redress, June 28, 1954, 9 Rechtsherstel 1 
(1954); Austria: Wahle, 5 Ktana’s KoMMENTAR ZUM ALLGEMEINEN BUERGER- 
LICHEN GESETZBUCH, (Art. 1175), p. 565 (2 Aufl. 1952); Italy: Capotorti, La 
NazionauitA Dewie SocrerA 136 (Napoli 1953); Switzerland: Bindschedler, 
Recent Trends in International Law—I, 3 Int’t. & Comp. L. Q. 93, 95 (1954), 
and Recent Decisions in Switzerland—II, 3 id. 512, 515 (1954). 

10 The Unitas, (1950) 2 All E. R. 219, Note, 3 Int’L. L. Q. 562 (1950). 
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islation, and in such instances as the recent Tanker cases" where 
national interests of the United States in a cold war situation had to 


be safeguarded.” 
War Cuars Act or 1948 


At the end of World War II, the Office of Alien Property held, and 
it still holds, large assets of juridical persons which were administra- 
tively or judicially declared to be enemies of the United States." 
Pursuant to Sec. 12 of the War Claims Act of 1948," no enemy (Ger- 
man or Japanese) property should be returned to its former owners or 
their successors in interest, but it should be retained and used to com- 
pensate United States nationals for losses suffered as a result of acts of 
war by the belligerents."» Two fundamental problems vis-a-vis the 
non-enemy interests in such (enemy) corporations are being raised: 
(1) Should the proportionate non-enemy interest in the vested assets 
of an enemy corporation be put into the general war claims fund, or 
returned to the non-enemy security holders? (2) Should nationals of 
the United States who are security holders in a corporation which is 
not a national of the United States be eligible to recover the propor- 
tionate value of their loss resulting from damage to the property of 
that corporation arising out of acts of war by the belligerents? Both 
problems are related in that each involves ‘piercing the corporate veil’ 


11 In Meacham Corp. v. United States, 207 F.2d 535 (4th Cir. 1953), cert 
granted, 347 U.S. 932 (1954), the government sought to rescind the transfer of 
title to a tanker on the ground that the American corporation was not an American 
“citizen” and therefore not eligible as purchaser under the Shipping ee of 1916, 
as amended, 39 Stat. 728, 731 (1916), 46 U.S.C. §§ 802, 808 (1952), by reason of 
its control through aliens (Nationalist Chinese). Man colon contests have been 
held in abeyance ep cant the outcome of the M m 7 now before the 
Supreme Court. Forfeiture Proceedings Based Upon Purchase of 
War Surplus Ships vie Non-Citizen Corporations, 131 NY Y. he J. Tee 8, 1954, 

Cf. as to stock control, Compania de Astral, 8.A. v. Boston Metals Co., 107 O7 Riz 
357, 371 (Ct. App. Maryland, July 27, 1954). 

12 The control test, however, may be replaced “by what may be styled ‘interest 
test’ and according to which ‘the proportion of substantive interests is the de- 
cisive point to be taken into account,’ Cohn, German Enemy Property, 3 Int’t. 
L. Q. 391, 530, at 548, n. 54 (1950). In this respect, see Serick, Staatszugehoerigkeit 
Juristischer Personen, 17 RaBEt’s ZEITSCHRIFT 286 (1952), and Scheuner, Grunp- 
LAGEN UND ART DER EIGENTUMSENTSCHAEDIGUNG 89 (Tuebingen, 1954). Cf. 
observations in 62 YALE L. J. 1210, at 1230 n. 138 (1953). 

13 OrFIce OF ALIEN Property, DEPARTMENT OF JUSTICE, ANNUAL REPORT 
(Fiscal Year Ended June 30, 1953) 25 (1954). 

4 62 Stat. 1240, 50 U.S.C. A Pf § 39 (1948). The re of that provision was 

oposed in the ae et ill for the return of German property, S. 3423, 
B3 ~¥ Cong., 2d. Sess. (1954); Cf. Return of Confiscated Property, Hearings be ol 

Subcommittee of the Committee on the J udiciary, United States Senate, 83rd. 
2d. Sess. (1954), pp. 16, 27; Sen. Rep. No. 1982, 83rd. Cong., 2d. Sess. 23 (1954), 
and the minority ti ’Sen. Rep. No. 1982, Part 2, 83rd. Cong., 2d. Sess. 3 (1954), 
reprinted in 100 Cong. Rec. 13431, 13439 (August 11, 1954). 

1 See War Ciaims Commission, TENTH AND Finat Report To THE CONGRESS 
FOR THE Periop ENDING JUNE 30, 1954, 6 (1954). 
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to determine the nature of the security holder’s interests, and treating 
the corporate property rights as belonging to the security holders in 
proportion to their interests. 


COMPENSATION FOR WAR DAMAGES 


The United States has not yet enacted any general legislation for 
the compensation of losses arising from war-damage to property. How- 
ever, the War Claims Act, which provides for compensation to civilian 
internees and prisoners of war in Sec. 2(c) directed the War Claims 
Commission to study the problem of property damage compensa- 
tion and to make recommendations to Congress for appropriate legis- 
lation. These recommendations were embodied in a Report of March 
31, 1950'* and a Supplementary Report of January 16, 1953'7 on 
War Claims Arising out of World War II. In defining the persons 
eligible as claimants, the Commission did not include nationals of 
the United States who are security holders in enemy corporations.'* 
Thus, a corporate claimant would not be eligible under the Com- 
mission’s recommendations, unless it were incorporated in the United 
States and at least 50 per cent of its shareholders were nationals of 
the United States; or, if incorporated in a foreign country, the share- 
holders who are nationals of the United States must be of a sufficient 
number to effect the liquidation of the enterprise under the laws 
of the country in which it is organized.’* The very useful control 
test for determining the eligibility of juridical entities was partly 
accepted by the War Claims Commission when it recommended*® 
“that any corporation which is an integral part of the American econ- 
omy should rank as a war claimant for the war losses it has sustained.” 
Furthermore, it states?! as minimum requirements for such qualifica- 
tion not only incorporation under the laws of the United States and 
bona fide ownership by residents of this country of at least 50 per cent 
of the securities, but also control and management of the enterprise 
“directly or indirectly by natural persons who themselves could qual- 





16H. R. Doc. No. 580, 81st Cong., 2d Sess. (1950). 

17H. R. Doc. No. 67, 83rd Cong., Ist Sess. (1953). 

18 In its (first) Report (supra note 16, at 34), the Commission mentions that 
the Dutch War Damage Compensation Decree of September 10, 1947 entitles 
legal entities “‘to file a claim if the combined interests of Netherlands, American, 
Canadian, and Australian nationals equal at least 50 per cent of the capital stock 
or control.” 

19 See 45 Cope Fen. Reas. § 520.4 (b); 16 Fed. Reg. 645 (1951). 

%° H. R. Doc. No. 67, 83rd Cong., Ist Sess. 124 (1953). 


31 Ibid. 
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ify as individual claimants,’’ namely residents at the time of loss and 
citizens at the time of the presentation of the claim.” 


CANADIAN WAR CLAIMS 


It is worth noting that the Canadian Advisory Commission on War 
Claims also took a pragmatic approach to the entire problem of 
liquidation of enemy assets. Beginning with the proposition” that the 
purpose of any forthcoming legislation is to divest enemy interests, 
and to protect and compensate for damage to Canadian interests, the 
Commissioner suggests*‘ a threefold test for corporate eligibility: (1) 
The company should be a resident of Canada; that is, central manage- 
ment and control should be in Canada. (2) The company should itself 
be actively engaged in trading in Canada, or through a wholly owned 
or controlled subsidiary. (3) A substantial part of the corporate capi- 
tal should be Canadian, that is, at least 20 per cent of the outstanding 
securities should be owned by nationals of Canada. As to claims by 
Canadian security holders for damage to the property of ineligible 
corporations, the Commissioner recommends” that they be allowed to 
claim compensation for such ownership interests. The amount payable 
is to be determined by the proportionate amount of the direct or 
indirect interest of the Canadian national in the corporation. 


Preace TREATIES OF 1947 


In its recommendation the United States War Claims Commission 
relied by and large** upon the fact that the government of the United 
States will make other sources of compensation available, as it has 
already done through the reparation provision of the treaties of 
peace with the satellite (former enemy) countries of February 17, 
1947. Article 78 of the Treaty of Peace with Italy?’ contains the lan- 
guage that was used, mutatis mutandis, in the treaties with Bulgaria, 
Hungary, Rumania, and Finland.** That Article provides in essence 


22 The Commission concludes that ‘‘since the corporate veil of the corporation 
which sustained the direct loss is pierced to determine the nationality of its stock- 
holders, it should be pierced for the purpose of determining who, realistically, 
owns the equity of the corporation.” Jd. at 127. 

23 War CLaims, REPORT OF THE ADVISORY ComMMISSION (Ottawa) 27 (1952). 

* Td. at 28. 


% Id. at 70. 
% Supra note 20, at 160. For a discussion of the —_ questions involved 


cf. the symposium ‘War Claims,” 16 Law & Contemp. Pros. 345 (1951). 

2761 Stat. (2) 1245, TREATIES AND OTHER INTERNATIONAL AcTs SERIES 
(hereafter referred to as T.I.A.S.) No. 1648, (Feb. 10, 1947). 

28 Cf, Opie, Tae Searco For Peace SETTLEMENTS 161 (1951). See also Art. 
14 (21 c) of the Treaty of Peace with Japan, September 8, 1951, T.I.A.S. 2490, 
which provision authorizes the liquidation of assets of “(e) entities owned or 
contaed by Japan or Japanese nationals. . . .” 
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that corporations which are United Nations nationals (organized un- 
der the laws of one of the United Nations) and have suffered war 
damages to their property in Italy shall be compensated for their 
losses by the Italian government; and furthermore that United Na- 
tions nationals who hold ownership interests in corporations which 
are not United Nations nationals but which have suffered a loss by 
reason of damage to property in Italy, shall be compensated by the 
Italian government for the loss to the corporation in the same pro- 
portion that their beneficial interest in the corporation bears to the 
total capital thereof.” 

There may be some question, however, as to whether such treaty 
provisions are adequate. Some comments made in the report of the 
Canadian Advisory Commission® are pertinent here: ‘In passing it 
may here be noted . . . that with Germany it has been impossible to 
conclude a treaty of peace, and that several countries, such as Greece, 
Poland and Indonesia have been unable to make effective provisions 
for war damage compensation for their own nationals let alone for 
foreigners. ... A considerable number of Canadian claims have been 
presented to the Hungarian Government through the British Legation 
in Budapest, but the Hungarian Government has ignored these and 
similar Allied claims, and it would seem that the treaty procedure for 
dealing with claims . . . is not operative.’’ In addition to the fact that 
treaty provisions have not been contracted with all the belligerents, 
those that exist are not easily enforceable. 


INTERNATIONAL CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


The only other source of compensation presently available to 
United States nationals for war damage to their property is the Inter- 
national Claims Commission, set up by Congress to administer claims 
against governments with which the United States has concluded an 
agreement to accept a lump sum in settlement of such claims. 


2° Cf. the recent Italian regulation of May 31, 1954, of the Ministry of the 
Treasury, No. 123 Gazetta Ufficiale p. 1692, which provides for the release of 
property of a corporation constituted under German law if such assets “did not 
serve German interests though they were German property.” 

3° Supra note 23, at 10. 

31 See Domke, Settlement-of-Disputes Provisions in Axis Satellite Peace Treaties, 
41 Am. J. Inv’. L. 911 (1947). 

32 64 Start. 12 (1950), 22 U.S.C. $1621 (1952). See H. R. Rep. No. 1021, 83rd 
Cong., Ist Sess. 2 (1953). A new Foreign Claims Settlement Commission of the 
United States was established on Jul y 1954, under Reorganization Plan No. 1 
of 1954, H. R. Doc. No. 381, 83rd Cong., 2d Sess. 4 (1954), as successor to the 
War Claims Commission and the International Claims Commission, 30 Drep’r 
Strate But. 811 (1954). 
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Thus far agreements within the jurisdiction of the Commission have 
been concluded with the Federal People’s Republic of Yugoslavia,** 
on July 19, 1948, and the Republic of Panama on October 11, 1950. 
Under the former agreement the United States received 17 million 
dollars, from pre-war deposits of gold blocked under the United States 
freezing regulations, while the United States and the Republic of 
Panama have agreed to the settlement of certain property claims of 
United States nationals for 400,000 dollars. The agreement between 
the United States and Yugoslavia provides for the payment of claims 
for damage to property owned by individual or corporate nationals of 
the United States. The latter are defined as enterprises organized 
under the laws of the United States, 20 per cent or more of any class 
of the outstanding securities of which are owned by nationals of the 
United States, directly or indirectly through one or more juridical 
persons of whatever nationality.** The Yugoslav agreement further- 
more provides for the compensation of United States nationals, both 
individual and corporate, for losses suffered by juridical persons owned 
by them which are not nationals of the United States. This seems to be 
a most satisfactory arrangement for compensating American na- 
tionals, since it provides for payment in United States currency and 
avoids the expense of prosecuting a claim in a foreign country. How- 
ever, nationals of the United States owning shares in Yugoslav corpo- 
rations, encounter unusual difficulties in proof of their ownership. In 
Yugoslavia shares have been issued regularly to bearers and Yugoslav 
nationalization laws requiring registration of shares provided for the 
loss of rights of those who did not register in time, though sometimes 
the shareholder, not in possession of the shares, did not know of their 
numbers and denomination. Furthermore, if the debtor corporation 





33 62 Stat. (3) 2658, T.I.A.S. No. 1803. 

% Proposed decisions of the Commission were issued on all of the Panamanian 
claims comprising 63 awards and 4 denials, totalling about $400,000; Eighth 
Semiannual Report of the International Claims Commission of the United States, 
State Dept. Press Release, No. 355, p. 6, June 30, 1954. 

% Cf. Art. 297 (e) of the Treaty of Versailles which by its terms ted a right 
of recovery to stockholders in corporations that suffered property losses. But the 
clause was iptereretes as giving the right of action to the corporation. See Jones, 
Claims on Behalf of Nationals Who Are Shareholders in Foreign Companies, 26 
British YEAR Book or INTERNATIONAL Law 225, 251, 252 (1949); Shawcross, 
Some Problems of Nationalization in International Law, Committee on Confisca- 
tion, Expropriation and Nationalization 14, 28, International Bar Association, 
Fifth International Conference of the Legal Profession (July, 1954). 

% Third Semiannual Report, Int. Claims Commission, p. 5, March 31, 1952 
(mimeographed). In Matter of the Claim of Westhold Corporation, quoted in Rode, 
The International Claims Commission of the United States, 47 Am. J. Int’L. L. 
615, 623 (1953), the claim was denied for failure to show that twenty per cent of 
any class of the outstanding securities of the claimant corporation were benefi- 
cially owned by individual nationals of the United States at the time of nationali- 
zation or other taking of its property by the Government of Yugoslavia. 
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has been dissolved or has become insolvent as a result of war losses, the 
creditor will be considered to have suffered a direct loss and will be 
eligible as a claimant in one of the international funds. 

In general, it may well be stated that in the pattern of United 
States war claims legislation and the compensation agreements with 
foreign countries, the sources of compensation available to American 
security holders in foreign corporations that have suffered losses are 
insufficient to provide an adequate recoupment of the losses.*” 


COMPENSATION FOR FoREIGN NATIONALIZATIONS 


Somewhat similar provisions for the protection of national share- 
holders in foreign corporations will be found in the compensation 
agreement of December 26, 1949,* which provides for a lump sum 
(global) settlement of claims of British nationals against Yugoslavia. 
It provided in Art. IV for compensation of losses of British interests 
which were “owned directly or indirectly, in whole or in part, by 
British nationals, to the extent to which they were so owned.”’ The 
Foreign Compensation (Yugoslavia) Order in Council, 1950,°* which 
is ancillary to the agreement, provides in Art. 15 for compensation to 
substantially the same interests as are provided for in the United 


States.*° 


37 In the administration of the Settlement of the Mexican Claims Act of 1942, 
the American Claims Commission awarded American nationals who had a 28 
percent bond and 50 percent stock interest in a Mexican corporation, and whose 
entire property was seized by the Mexican Government, 28 percent of the value 
of the property seized, representing their bond interest in the corporation. AMERI- 
can Mexican Criatms Commission, Report To THE SECRETARY OF StTaTE, Dep't. 
State Pub. No. 2859, 364 (1948). This book of 676 pages embodies most valuable 
source material on the practice of protection of national interests in foreign enter- 
prises. 

% Treaty Series No. 2(1949), Cmd. 7600, and No. 5(1950), Cmd. 7875. Cf. 
FRIEDMAN, EXPROPRIATION IN INTERNATIONAL Law 42 (London, 1953). 

39 Statutory InstruMENTS 1950 No. 1192. See Foreign Compensation Act, 
1950, 14 Geo. 6, c. 12, and FourtH ANNUAL Report oF THE ForEIGN CoMPENSA- 
TION COMMISSION FOR THE FinanciAL YEAR ENDED 31st oF Marca, 1954, 
Miscellaneous No. 21 (1952), Cmd. 9241. 

40 For a similar agreement between Switzerland and Yugoslavia of September 
27, 1948, see Bregger, Forderungen von natuerlichen Personen und von Gesellschaf- 
ten gegenueber Jugoslavien vor den Klagekommissi der Vereinigten Staaten 
und der Schweizerischen Eidgenossenschaft, 47 Schweizerische Juristen-Zeitung 
325 (1951). Art. 5 of that Agreement provides that legal persons shall receive com- 

nsation only when a Pe ym Swiss interest” prevails. This concept has 
Sen determined by the Swiss Federal Council, for the distribution of global com- 

nsation for nationalisations in Czechoslovakia, Yugoslavia and Hungary, as 

ollows: “In the majority of cases a ‘predominant Swiss interest’ will be manifest 

when the effective majority of the subscribers of capital are Swiss. If there is no 
majority, it is a matter of determining the minority which exercises control on the 
company; this is especially easy to establish when a compact minority is faced with 
a scattered majority. The composition of the board of management (conseil d’ 
administration) or of the directorate may also be decisive when it falls to them to 
determine the policy and take the decisions of the company. Finally, in certain 
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The same viewpoint, namely to exempt the interests of foreign 
(American and British, respectively) shareholders in nationalized cor- 
porations in Poland and Czechoslovakia from domestic measures of 
expropriation prevails also in the compensation agreements of the 
United States with Poland‘! and Czechoslovakia,‘ and in the British 
agreements with the same countries.“* Another agreement, between 
Great Britain and France, of April 11, 1951,4 on compensation for 
British interests in French nationalized gas and electricity under- 
takings, deals in its Annex 1 with evidence of British ownership of 
shares in such companies, and provides in Art. 1(5b) that the French 
government excludes from the application of the agreement “British 
juridical persons in which the rights to more than 50 per cent of the 
capital belong to French interests.’ 


CLAIMS OF Non-ENEMY SHAREHOLDERS 


The question arises as to whether non-enemy shareholders should 
be granted restitution proportionate to their holding in an enemy 
corporation, which has property in the United States that has been 
vested by the Office of Alien Property. To permit the non-enemy 
stockholders to assert a claim to a proportionate interest in vested 
assets would give them a right that the corporation itself does not 
have. The exclusionary clause of Sec. 9(a) of the Trading with the 
Enemy Act* which created a judicial remedy to contest the right of 
the Custodian to vest (“any person not an enemy or ally of enemy’’), 
has been interpreted to mean any corporation not having enemy 
taint.‘? By the express terms of Sec. 32 of the Act*® which established 
an administrative remedy for the return of the vested property, the 
Custodian may not return property administratively to a corporation 





cases the creditors must not be ignored, for they may exercise a certain influence 
over the enterprise. But it is always necessary to take the actual circumstances of 
each case into account and not rely upon purely legal fictions.” Bindschedler, 
Recent Decisions in Switzerland—II, 3 Int’L. & Comp. L. Q. 515; ef. for decisions 
of the Swiss Compensation Commission and the Appeal Board, id. at 515-518. 

“ 60 Stat. 1609, T.I.A.S. No. 1516, 16 Dep’r Stare Bux. 28 (April 24, 1946). 

61 Stat. (3) 243, T.I.A.8. No. 1569 (Nov. 14, 1946). 

48 Poland: 87 Untrep Nations Treaty Series 3, January 24, 1948; Czecho- 
slovakia: 86 id. 161, September 28, 1949; Cf. the Agreement between Belgium and 
Czechoslovakia, 23 id. 35, March 19, 1947; Protocol No. 1 on Danish interests 
and assets in Poland, 87 id. 179, May 12, 1949; and Protocol No. 2, February 26, 
1953, registered with the Secretariat of the United Nations, No. 2496. 

“ Treaty Series No. 34 (1951), Cmd. 8224. 

“ Cf. de Vries and Hoeniger, The Post-Liberation Nationalizations in France, 
50 Co. L. Rev. 629, 644 (1950), and Agreement between Belgium and France, 
31 United Nations Treaty Series 173, myrys 18, 1949. 

“6 40 Star. 419 (1917), as amended, 50 U.S.C. App. § 9a (1952). 

F - ma Finanz-Korporation, A.G. v. Brownell, 121 F. Supp. 420, 

“8 60 Stat. 50 (1946), as amended, 50 U.S.C. App. § 32 (1952). 
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organized under the laws of Germany, Japan, Bulgaria, Hungary, or 
Rumania, or to a foreign corporation or association which at any time 
after December 7, 1941, was controlled by ineligible persons, 7.e., 
citizens, subjects or residents of the above designated countries. Only 
when the corporation was organized in Germany, Japan, Bulgaria, 
Hungary, or Rumania, and 100 per cent of its stock is owned by citi- 
zens of the United States, is the Custodian authorized to return the 
property to the stockholders who thereafter assume liability for cor- 
porate debts to creditors not otherwise ineligible. This legislation 
expressed a Congressional intent to exclude from restitution, corpo- 
rations of enemy nationality, enemy controlled corporations, corpo- 
rations in which enemy ownership amounts to more than 50 per cent 
and by implication, non-enemy stockholders in such corporations, 
except where they are citizens of the United States and hold all of the 
outstanding shares.‘® 

With regard to the satisfaction of debt claims out of property vested 
in the United States by the Office of Alien Property under Sec. 34 of 
the Trading with the Enemy Act, as amended, only those corpo- 
rations are eligible which are organized under the laws of the United 
States, thus excluding any creditor-corporation of neutral or Allied 
registration in which Americans have controlling interests.! 


BrussELs AGREEMENT ON INTERCUSTODIAL CLAIMS 


A more general application of the concept of “piercing the corpo- 
rate veil” appears in the Brussels Agreement of December 5, 1947, 
relating to the Resolution of Conflicting Claims to German Enemy 
Assets.*? Articles 11 and 12 of Part III of the Annex to that Agreement 
provide that where a party has vested the property within its juris- 
diction of an enemy-controlled corporation organized under the laws 
of another party, the latter shall have the primary right to all the 
assets of the corporation, but must remit to the vesting party that 
percentage of the vested property equal to the percentage of enemy 


49 See Bills Relating to War Claims Act ef 1948 and Trading with the Enemy Act. 
Hearings Before the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 82d Cong., Ist and 2d Sess. 295, 314 (1952). 

60 60 Srav. 925 (1946), 50 U.S.C. App. § 34 (1952). Cf. the (British) Distribu- 
tion of German Enemy Property (No. 2) Order, Statutory Instruments 1951 
(No. 1899) (see ADMINISTRATION OF ENEMY PROPERTY, supra note 4, at 126), 
which does not a ply the control test in that it provides in § 2(c) (iii) that British 
person means only “any body of persons . . . incorporated or constituted under 
the laws in force i A the United Kingdom.” 

5! For an interesting instance of relief for a persecutee (Carmencita von Plat- 
tenberg) with shareholder interest in a Honduras corporation otherwise owned to 
more than 50 percent by Germans, see Sen. Rep. No. 2051, and H.R. Doc. No. 
628, 8ist Cong. 2d Sess. (1950). 
® T.T.A.S, 2230 (1951). 


























January] PIERCING THE CORPORATE VEIL 87 
interest in the corporation. Article 17 provides that the non-enemy 
interests shall benefit from the excess. Articles 20 and 21 make pro- 
visions for the protection of non-enemy interests in the vested prop- 
erty of corporations organized under the laws of Germany through 
an intervention of the government of the non-enemy in his behalf. 
However such intervention is permissible only in the case where non- 
enemy nationals or parties directly or indirectly “(i) own and, on 
September 1, 1939, owned 25 per cent or more of the shares in the 
enterprise, or, (ii) control and, on September 1, 1939, controlled the 
enterprise.”’ 

Although the terms of this agreement did not benefit American 
nationals who were stockholders in corporations whose property was 
vested by the United States, it did benefit American nationals who 
were stockholders in corporations whose property was vested by other 
nations that are parties to the agreement; and similarly did it benefit 
nationals of countries that are parties to the agreement who are stock- 
holders in corporations whose property was vested by the United 
States (or another party). The principles of this agreement are signifi- 
cantly stated® as: “the elimination of direct and indirect German 
enemy interests . . .; the protection of direct and indirect non-enemy 
interests; the promotion of effective administration . . . . [and] non- 
legalistic approach to the problems of alien property . . .’”’; these 
principles on the international level were, however, not made a part 
of the domestic law of the United States. 


GERMAN PROPERTY IN NEUTRAL COUNTRIES 


Reference to the reservation of intercustodial conflicts is also made 
in the recent agreements on German property in Switzerland which 
replace the much disputed provisions of the Washington Accord of 
March 25, 1946. The control test of “piercing the corporate veil” as a 
measure of determining enemy-character of corporations, prevails 
again in the Agreement between Switzerland and the Federal Republic 


= roo Conflicting Claims to German External Assets, 38 Gro. L. J. 171, 
1 1 q 

5 Under Art. 23 of the Brussels Agreement (see note 52 supra) claims of Ameri- 
cans who have certain interests in property seized or blocked a as German (enemy) 
property in countries which adhered later to the agreement, must be received by 
that country within one year of that country’s adherence. In view of deadlines 
with respect to Honduras, Nicaragua, Cuba, and Haiti, the State Dep’t. asked 
for submission of claims of Americans who are “‘shareholders, bondholders or have 
any other form of participation” and for information which would be helpful “in 
tracing the American interest in the property in question.’’ Dep’t of State Press 
Release No. 667, August 26, 1952. 

5 14 Dep’r State Buu. 1121 (1946). Cf. the very interesting considerations 
of Maurer, Protection of Non-Enemy Interests in Enemy External Assets, 16 Law 
& Contemp. Pros. 407, 415 (1951). 
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of Germany of August 26, 1952, concerning German property in 
Switzerland. That agreement, to which the Agreement between 
Switzerland and France, Great Britain, and the United States of 
August 28, 1952 makes reference,*’ provides in Art. 5(1(2)e) that no 
contribution will be required from those juristic persons and commer- 
cial companies with management in Germany “in which on February 
16, 1945 persons of non-German nationality participated with more 
than 50%. If the direct or indirect participation amounted to more 
than 25% but did not exceed 50%, suitable measures will be taken in 
order to safeguard appropriately the interests of the non-German 
participants.’’ Thus, sufficient protection has thereby been afforded 
to minority interests in corporations of enemy-status. 

The same principle whereby the enemy character of companies 
registered in neutral countries is determined by the nationality of the 
controlling (enemy) stockholders, prevailed in the agreements on 
liquidation of German assets in Sweden, of July 18, 1946,5* and Spain, 
of May 10, 1948.5* But the arrangement on German assets in Portu- 
gal®’ provides for the application of Art. 2(1) of the Portuguese 
Decree-Law Nr. 37-377 of April 21, 1948, whereby (transl.) “all jurid- 
ical persons with headquarters or place of business activity in Ger- 
many are considered as German nationals.’’*! 


IMPLICATIONS OF THE INTERHANDEL CASE 


A rather unique development occurred more recently in the course 
of proceedings in the United States by the Swiss holding company 
Interhandel, formerly I.G. Chemie. The American assets of that com- 
pany, mainly consisting in shares of General Aniline and Film Corp., 
had been vested by the Alien Property Custodian between 1942 and 
1946, as beneficially owned or controlled by the (German) enemy 
corporation I.G. Farbenindustrie. During the pendency of the lawsuit 


bad Dep't of State Press Release No. 813, October 16, 1952; Botschaft des 
(Schweizerischen) Bundesrats of August 29, 1952, No. 6252, p. 12. 

5717 Dep’r State Butt. 363 (1952). 

58 61 Stat. (3) 3191, T.I.A.S. No. 1657. Art. 7(b) provides for non-discriminatory 
protection of the property in Germany of “nationals of friendly foreign states, 
including property of corporations in which they have a substantial ownership 
interest.” 

59 62 Stat. (2) 2061, T.I.A.S. No. 1773. Art. III provides for the application of 
the Accord “‘to all those juridical persons domiciled in Spain, of whatever nation- 
ality, for that part of their capital which may belong to natural or juridical persons 
of Giemen nationality not resident or domiciled in Spain.” 

6° Notice of Allied High Commission, of October 31, 1951; No. 68, OrricraL 
a OF THE ALLIED High ComMISssION FOR GERMANY 1254, November 12, 
1951. 

6 Cf. Amendments to the Trading with the Enemy Act, Hearings before a Sub- 
committee of the Committee of the Judiciary, United States Senate, 83rd Cong., 
Ist Sess. 93, 500 (1953). 
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for return of the vested property, an American stockholder® in the 
Swiss corporation moved to intervene on the ground that there was a 
large non-enemy interest in the corporation, representing more than 
one-third of the outstanding voting stock and more than one-half of 
the ownership equity. His assertion was that he had a right to inter- 
vene in behalf of all the non-enemy stockholders because they had a 
right to restitution of their proportionate interest in the vested prop- 
erty. The Government relied on some foreign authorities® for its 
contention that no such right existed. Nevertheless, the petitioner 
made the interesting observation that “to deny such judicial relief 
would produce this absurd result: an American stockholder in a neu- 
tral corporation, the assets of which were vested in both Canada and 
the United States, would be entitled to the proportionate return of the 
assets vested in Canada under the Inter-Allied Reparation Agency,® 
but the same American stockholder would not be entitled to any re- 
turn of the assets of the same corporation vested in the United States, 
even though a Canadian stockholder would be so entitled.’’ The 
Supreme Court granted the relief in holding® that ‘when the Gov- 
ernment seizes assets of a corporation organized under the laws of a 
neutral country, the rights of innocent stockholders to an interest in 
the assets proportionate to their stock holdings must be fully pro- 
tected.’”? The minority opinion stated® that ‘“‘the theory of recovery 
for friendly stockholders appears to be equally applicable to friendly 
stockholders of enemy corporations.’’** But subsequent decisions of 


% Kaufman v. Société Internationale pour Participations Industrielles et 
Commerciales, 343 U.S. 156 (1952). 

$3 Pellerin et Orosdi v. Ministére Public et Laforge, November 14, 1923, Gazette 
Du Palais, 172 (1924), JournnaL Du Droit INTERNATIONAL 1013 (1924); Wilkens 
v. Lagarde et Procureur de la par eee a June 21, 1926, Sirey, I. 268 (1926); 
ANNUAL Digest AND Reports OF Pusiic INTERNATIONAL Law Cases 1925-1926, 
p. 466. The first case involved a claim by French stockholders of a German cor- 

ration whose assets in France had been seized as enemy property under the 

rench equivalent of the Trading with the Enemy Act. The Court of Cassation 
rejected the claim on the ground that so long as the corporation existed, its stock- 
holders had no fixed or enforceable right in its property. In the second case, that 
court on the same ground denied a claim of an American stockholder to a pro- 
— share of the assets of a German corporation seized as enemy property. 

he Austro-Yugoslav Mixed Arbitral Tribunal has ruled similarly, in a case in 
which the claimants were two banks which owned two-thirds of the stock of a 
German corporation, the property of which was expropriated by the Yugoslav 
Government. Oesterreichische Credit-Anstalt v. Yugoslav Government, Austro- 
Yugoslav Mixed Tribunal, September 8, 1927, Recueil Des Decisions Des Tri- 
bunaux Arbitraux Mixtes, VII, 794. 

* Brief for Petitioners, p. 35, Kaufman v. Société Internationale Pour Partici- 
pations Industrielles et Commerciales, 343 U.S. 151 (1952). 

% The so-called Brussels Agreement, see note 52 supra. 

% 343 U.S. 156, 159 (1952). 

67 343 U.S. 156, 169 (1952). 

68 As the result of that decision, the Supreme Court, in Uebersee Finanz- 
Korporation, A.G. v. McGrath, 343 U.S. 205 (1952), remanded the case to the 
lower court to determine the amount of possible non-enemy interest in the assets 
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federal courts denied such relief where shareholders of non-neutral 
corporations were involved.* It is perhaps unfortunate that the result, 
desirable as it may appear, though strongly criticized in legal writ- 
ings,”° should have come about through judicial decision rather than 
legislative action. The Court leaves many questions unanswered, par- 
ticularly those questions about the mechanics of enforcement of the 
non-enemy proportionate rights in the assets of the corporation. It 
was required to delegate to the court of equity the problems of protec- 
tion of creditors, balancing the interests of different groups of stock- 
holders and preventing the benefits of the decision from going to 
enemies, all the while operating within the limits of established 
principles of corporate law. 


Future PrRoBLEeMs 


Congress will undoubtedly find it desirable to amend the terms of 
the Trading with the Enemy Act to return creditors who are not 
nationals of the United States to their proper position of priority in 
the liquidation of the vested assets of enemy corporations. Moreover, 
forthcoming War Claims legislation of this country” will have to be 
considered in the light of these recent developments with a view to 
granting war claimants’ rights substantially similar to those now pos- 
sessed by stockholders in enemy corporations, the assets of which have 
been vested by the Alien Property Custodian. 

It is indeed beyond the field of liquidation of war-time seizures and 
of war claims legislation that “piercing the corporate veil” will play an 
ever growing role. The American Tanker cases’? and the diplomatic 
enforcement of claims on behalf of American stockholders in foreign 
corporations,” especially in cases of nationalizations, will be among 
those new questions with which lawyers interested in the many aspects 
of international law will be faced in this era of economic warfare. 





of the corporation which the court felt had properly been treated as an enemy. 
See Uebersee Finanz-Korporation, A.G. v. Brownell, 116 F. Supp. 145 (D.D.C. 
1953) and 121 F. Supp. 420 (D.D.C. 1954). 

6° Albert v. McGrath, 104 F. ~— 891 (S.D. Cal. 1952), reversed (on other 
grounds for lack of jurisdiction) sub nom. Albert v. Brownell, C.A. 9th Cir. 
Rs 13,061, June 30, 1954; Taterka v. Brownell, 117 F. Supp. 506 (S§.D.N.Y. 
1 \ 

7 See Comments, 40 Cauir. L. Rev. 558 (1952); 52 Cou. L. Rev. 799 (1952); 
22 U. or Cin. L. Rev. 276 (1953); 62 Yaue L. J. 1210 (1953); 51 Mica. L. Rev. 
651 (1953). 

™ See notes 16 and 17 supra. 

72 See note 11 supra. 

73 See generally in this connection, 5 Hackwortu, Digest or INTERNATIONAL 
Law 834 (1943), and the Aide-Memoire of the State Department of August 28, 
1953, regarding claims arising out of the expropriation of land belonging to 
Compania Agricola de Guatemala, a wholly owned subsidiary of the United 
Fruit Company, 29 Der’r State Butt. 357. (1953) and Dep’t of State Press 
Release No. 206, April 20, 1954. 














Application of the Derogation Rule 
to the Code of Civil Procedure 


BARBARA PaGE* 


The increasing importance of statutory material to the practitioner 
requires an evaluation of those techniques which courts use in inter- 
pretation of statutes. Such a study can do two things: The obvious 
one is to inform the lawyer how best to proceed with a case that rests 
on statutory provisions. Second, it is conceivable that this study could 
furnish legislative draftsmen with some indication of how to draft 
statutes to attain the desired objective. 

Many inquiries into this area have been cast in such general terms 
that the lawyer is left doubtful of the best way of presenting his case. 
This study has emphasized a case by case approach to well-known 
canons of statutory construction. The original aim was to deal only 
with the canon that a statute in derogation of common law will be 
strictly construed. The cases revealed, however, that often in the same 
factual situations there was applied the inconsistent canon that re- 
medial statutes are to be liberally construed. Therefore this essay will 
deal with that canon also. Only statutes and cases concerned with the 
interpretation of the Wisconsin Code of Civil Procedure are here 
treated, although it is planned to treat other phases of Wisconsin law 
later.t 

LEGISLATIVE FRAMEWORK 


A characteristic of the law of Michigar territory, in the time when 
Wisconsin was a part of that political division, was a fusion of legis- 
lative and judicial control of procedure.' The act of Congress which 


*B.A., 1951; Grad. Cert. in Int’l Relations, 1951; LL.B., 1954, University 
of Utah. Editor-in-Chief, Utah Law Review, 1953; Alvord Research Fellow, 
of Wisconsin Law School, 1954-1955; Member, Utah Bar. 

The study was made possible by a grant from the research fund established by 
Ellsworth C. Alvord, and is a part of the ameeryer g program of | researc. 
under the direction of Professor Willard Hurst of the University of Wisconsin 
Law School. 

+ The following sources of information were used in addition to available 
digests, annotations and citators: InpEx To GoveRNor’s Messaces (1941); 
ScHLINKERT, SuBsEcT BiBLIoGRAPHY oF WIscCoNSIN History (1947); InpEx 
to Housr AND ASSEMBLY JOURNALS 1848-1907; REPoRTS OF THE WISCONSIN 
Strate Bar AssocraTION; minutes of the Advisory Council on Pleading and 
Practice; clipping service of Legislative Reference Service, and the available 
writings of justices of the Wisconsin Supreme Court. 

1 For an extensive discussion of the rule-making power in Wisconsin prior to 
1929 see In re Constitutionality of Statute Empowering Supreme Court to Pro- 
mulgate Rules Regulating Pleading, Practice, and Procedure in Judicial Pro- 
ceedings, 204 Wis. 501, 508-510, 236 N.W. 717, 720-721 (1931) (hereafter referred 
to as In re Constitutionality Case). For a discussion of the rule-making power in 
territorial days see Preface, i Pinney’s Reports 19, 36-37 (Wis. 1871). 
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separated what is now the state of Wisconsin from Michigan Territory 
continued in force the laws of Michigan until ‘altered, modified, or 
repealed, by the Governor and Legislative Assembly of the said 
Territory of Wisconsin.’’? The first territorial legislature of Wisconsin 
authorized judges of the Supreme Court and of the several district 
courts to make rules for the conduct of business.? The Statutes of 
1839‘ continued this power in the courts, although the legislature 
passed certain rather extensive regulatory measures in addition.5 The 
first state legislature enacted detailed procedural rules in the Revised 
Statutes of 1849.6 The 1849 revision also granted rule-making power, 
but now concentrated this authority in the Supreme Court.” The 
power was limited to the making of rules “not contravening the laws 
of the United States or this state.’’ In addition to this joint legislative- 
judicial supervision of procedure there was a potentially large body of 
common law which might be used to fill in any gaps that appeared in 
the law.® 

It was in this atmosphere that the Wisconsin legislature in 1856 
adopted a system designed to replace common law features of pleading 
with a comprehensive procedural code. It adopted, almost verbatim, 
the New York Code of Civil Procedure, which had been developed by 
David Dudley Field to simplify pleading.*® In striking contrast to the 
New York experience, later Wisconsin legislatures resisted the temp- 
tation to regulate by amendment every detail of procedure.'® In 1929 
the rule-making initiative transferred from the legislature to the 
Supreme Court.“ The new grant of power was much broader than that 
in the 1849 revision. All procedural statutes that were currently in 
force were given the effect of rules of court only. They remained law 
only as long as they were not modified by the Supreme Court. How- 
ever, when the present provisions are compared with those developed 
by the legislature from the 1856 framework very little major change 
is revealed. 

25 Srat. c. 54, § 12 (1836). 

3 Act No. 9 of Dec. 8, 1836, Wis. Terr. Laws 23, 25 (1836-1840). 


4 “An Act concerning the supreme and district courts,” § 7, Stats. or Wis. 
Terr. 196, 197 (1839). 

5 “An Act concerning proceedings of courts of record,”’ §§ 1-168, id. at 200-219. 

* Wis. Rev. Srar. c. 93, § 6 et seq., c. 94, c. 95 (1849). 

7 Wis. Rev. Srar., c. 87, § 2 (1849). 

8 “Such parts of the common law as are now in force in the territory of Wiscon- 
sin, not inconsistent with this constitution, shall be and continue part of the law 
wV's state until altered or suspended by the legislature.” Wis. Const. Art. 
XIV, § 13. 

® Wis. Rev. Star. c. 125 (1858). 

10 As a result of continued revisions and amendments, the Field Code of Civil 
Procedure came to contain more than 3400 sections. The original had contained 
391 sections. CLarK, CopE Pieapine 46 (2d ed. 1947). 

1 Wis. Laws 1929, c. 404, § 2. 
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INTERPLAY OF THE CODE OF PROCEDURE AND DECISIONS 


The inter-relations of legislative and judicial policy in the shaping 
of Wisconsin civil procedure may best be seen by studying five sections 
of the Code of Procedure which were involved in the most significant 
litigation. Only those cases are cited that discussed the interpretation 
problem. 


Provisions of the Code Causing Special Controversy 
One form of action 
The Code provided that: 


The distinctions between actions at law and suits in equity, 
and the forms of all such actions and suits heretofore existing, 
are abolished; and there shall be in this state but one form of 
action for the enforcement or protection of private rights, and the 
redress of private wrongs, which shall be denominated a civil 
action.}? 


This section raised two major problems, both going to the basic 
issue whether the pleader must adopt a theory and then continue to 
rely upon that theory to the end of the litigation. The first question 
was whether legal and equitable matters might be combined in one 
pleading; for example, whether in a defense of payment of a promis- 
sory note, the pleader might allege both the non-making of the note 
and mistake. The second issue concerned the propriety of fusing more 
than one form of action in the same pleading; for example, it might be 
doubtful whether a complaint stated a cause of action for money had 
and received (a contract action) or was framed in deceit (a tort ac- 
tion),—and the question then was posed, did it matter under the Code 
whether a distinctive theory of the action was enunciated. 

a. Combination of legal and equitable remedies in the same action: 
The Code provision, a copy of the New York Code of Procedure, was 
intended to prevent conflicts over proper jurisdiction, and to consti- 
tute ‘‘such a course of measures, as would ensure the attainment of 
substantial justice, and remove the embarrassments in the organiza- 
tion of the judiciary establishment, by which there was good reason to 
fear, it had too often been defeated.’’* Initially the Wisconsin courts 
applied a very liberal interpretation, followed by a period of extreme 
restrictiveness, in turn followed by another period of liberality. 

12 Wis. Rev. Star. c. 122, § 8 (1858). 

18 First REPorT OF THE [NEW YORK] COMMISSIONERS ON PRACTICE AND PLEAD- 
ING 69 (1848). The traditional basis assigned a refusal to allow amendments that 
would change the theory of the cause of action was the avoiding of surprise ~ 


the preventing of misleading of court and counsel. See Whittier, The Theory 
a Pleading, 8 Cou. L. Rev. 523 (1908). 
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(1) Cases in which the Code was liberally construed, because re- 
medial: In 1860 Mowry v. Hill'* came before the court. To support 
his motion to set aside a default judgment, defendant alleged that 
fraud had been committed, and filed a sworn statement to that effect, 
as required by pre-Code equity practice.» In denying the motion, 
the court held that the purpose of the Code was to abolish distinc- 
tions between legal and equitable procedure insofar as possible. The 
legal practice which existed before the Code required an affidavit of 
merit to accompany a motion to set aside a judgment. The court 
selected this procedure, in preference to the pre-Code equity practice, 
because the legal rule better served to prevent non-meritorious 
claims.'* As applied to the particular facts, the result appears re- 
strictive; a narrow pleading rule was preferred over the more liberal 
equity provision. But the case is important since it was an early and 
explicit recognition that the legi-lature intended to abolish distinc- 
tions between the two types of remedies. Apparently the only re- 
strictions that the court was prepared to recognize on this merger 
of equitable and legal actions were inherent differences (substantive 
differences) and the constitutional limitation imposed by the guaranty 
of trial by jury in law cases on the judicial power to administer the 
two remedies.’” It is significant that the judicial determination was 
framed explicitly in terms of a policy choice; the court was not using 
a canon of construction to mask hostility to legislative changes in 
adjective law.'* This early case thus furnishes a convenient standard 
by which other decisons can be measured. 

A long period followed in which this initially liberal interpretation 
was rejected.'® A narrow construction rule was expressly invoked.”° 
But the requirement of a liberal construction was finally resurrected 
in a dissenting opinion in 1909.2" Here Justice Marshall argued that 
the Code of Civil Procedure transferred the burden of proof to the one 
attacking a pleading, so that the court had the duty to “view . . . [the 

4 11 Wis. 146 (1860). 

% A sworn statement was merely a statement by the defendant that his answer 


was true. In an affidavit of merit, the defendant swore also that he had a defense 
on ee Td. at 149. 
e The 


17 Jd. at 148. 

18 Id. at 149. See note 19 infra. 

19 Until 1910, only two applications of liberal construction occurred. See Faurot 
v. Gates, 86 Wis. 569, 57 N.W. 294 (1893) (although complaint not framed in 
equitable terms, equity rule applied in determining share to which one surety 
entitled in action against one of co-sureties for contribution); Leonard v. Rogan, 
20 Wis. 540, 542 (1866) (court may grant | relief if complaint sets out a cause 
of action, though pleading demands equitable relief). 

2° See pp. 95-96 infra. 

%1 See Duluth Log Co. v. Hawthorne, 139 Wis. 170, 173, 120 N.W. 864, 866 
(1909) (dissenting opinion). 
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pleading] most favorably to the pleader . . . .’’** Upon challenge to a 
pleading, Marshall thought, the court must consider all facts expressly 
pleaded plus all reasonably inferable to support the pleading.** A year 
later the rest of the court accepted this view, on the ground that the 
Code was so to be construed that judgment could be rendered on the 
merits and justice attained.** By 1930 the philosophy of a liberal 
construction had gained such ascendency that Justice Fowler ex- 
plained that the practical difference between law and equity procedur- 
ally was that some issues were triable only by a court with a jury, 
unless the jury were waived, while others were triable without a jury. 
The only way the question might be raised was by moving to place a 
case on one calendar and to strike it from another. If an action in- 
volving what once would have been deemed a case on the “law side’’ 
was put on the equity calendar the parties had waived their right 
to a jury trial, and if an action involving what once would have 
been an equitable proceeding was put on the legal calendar, the jury 
was advisory only.” 

(2) Cases in which the Code was narrowly construed, because in 
derogation of the common law: In striking contrast to this eagerness 
to expand the statute was the court’s attitude in another group of 
cases concentrated mainly in the 20 years from 1870 to 1890. The 
doctrine that a statute in derogation of common law will be strictly 
construed was first invoked in 1871 in Gunn v. Madigan,” in which 
the court refused to allow the defense of mistake to be pleaded along 
with a legal defense that a promissory note had never been made. In 
rejecting the contention, Justice Lyon spoke so forcefully against 
legislative abolition of “inherent distinctions’? between law and 
equity, that it appeared doubtful that there could ever be but one 
form of action. He asserted firmly that “there are inherent differences 
between actions at law and suits in equity, which cannot be abolished, 
and which are constantly recognized by the legislature and the 
courts.”’?”7 His assurance was hardly warranted by the four cases cited 
in support; the first did not discuss the Code; the second was Mowry v. 
Hill,?® which we have seen turned on the court’s explicit judgment of 
the greater justice of one point of practice procedure rather than 
another; and the two remaining cases involved no “‘inherent’’ distinc- 

#2 Id. at 173, 174, 120 N.W. at 866. 

%3 Td. at 174, 120 N.W. at 866. 

*% Latton v. McCarty, 142 Wis. 190, 197, 125 N.W. 430, 433 (1910) (mortgagee 
suing for back payment resisted foreclosure and sale of property). 

*% Gavahan v. Shorewood, 200 Wis. 429, 431 228 N.W. 497, 498 (1930). 

% 28 Wis. 158 (1871). 


27 Td. at 166. 
*8 11 Wis. 146 (1860). 
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tions of law and equity, but rather the historical question of what 
the framers of the Wisconsin Constitution had in mind when they 
guaranteed a right of jury trial in certain kinds of cases. The dubious 
quality of the authority cited is some indication that the court was 
straining toward a result desired on other grounds. 

Certainly Gunn v. Madigan seemed to make clear that in no case 
could there be an implied change in the common law. The extreme 
conservatism of this holding becomes all the more evident when it is 
contrasted with portions of the same opinion giving a liberal inter- 
pretation of what constituted ultimate facts necessary to protect a 
pleading from dismissal on general demurrer, and recognizing that no 
specific form of words need to be used to constitute a counterclaim 
although it must be designated by that name.”* The precise limits set 
by the Gunn case were more fully revealed by later cases: (1) It was 
later implied that only substantive differences were the “inherent 
distinctions’ between law and equity which were unchangeable by 
statute.** (2) But it was apparently confirmed that the Gunn case 
prevented an implied change in common law." 

b. Fusion of more than one form of action in the same pleading: New 
York draftsmen of the “Field Code’’ regarded the old forms of action 
as a “branch of legal science upon which so much curious, and we may 
be permitted to add, unnecessary learning has been expended, . . . in 
the attempt to define the precise boundaries which distinguish these 
various forms of action . . . .”’ 

Obviously the Wisconsin judges called upon to administer this 
state’s Code did not share this revulsion against the common law 
forms. The same shift from one canon of construction to another is 
observable here too. Here, however, there was not an initial period of 
liberality. The first case arose in 1871, concurrently with the restric- 





2° See note 26, 28 Wis. at 164, 165 (1871). 

30 Bonesteel v. Bonesteel, 28 Wis. 245 (1871) (writ ne ezeat not issuable in 
absence of demand for equitable relief). But see Rock County v. Weirick, 143 Wis. 
500, 508, 128 N.W. 94, 97 (1910) (If plaintiff in good faith believed a cause of 
action existed in equity but proof failed to sustain it but did show that legal cause 
of action existed, | relief could be granted. Here, however, face of complaint 
showed plaintiff was never entitled to believe a legal cause of action existed.) 
But cf. Noble v. Libby, 144 Wis. 632, 634, 129 N.W. 791, 792 (1911) (““Notwith- 
standing this confusion we are to search the pleadings and evidence, and, if a 
right of recovery upon any ground exists, permit the plaintiff to assert that right 
and the defendant to interpose against such assertion any legitimate defense he 
may have.’’) 

%t Carmichael v. Argard, 52 Wis. 607, 9 N.W. 470 (1881) (plaintiff requested 
to amend complaint framed in ejectment to an action to quiet title; held, actions 
are so radically different in nature and objective that one can not properly be 
termed an amendment of the other). 

% First Report oF THE [New York] COMMISSIONERS ON PRACTICE AND 
PLEADING 81 (1848). 
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tive interpretation of merger of equitable and legal remedies. In spite 
of the plain wording of the statute, that the distinctions between the 
forms of action had been abolished, the courts held that contract and 
tort actions were so different that a complaint could be based upon 
one or the other but not upon both.* 

A striking instance of invocation of the derogation rule was Super- 
visors of Kewaunee County v. Decker. Justice Dixon admitted that the 
Code was designed to give great liberality to the pleadings. But he 
brushed aside the legislative policy evidenced by the statutory pro- 
vision that the court disregard errors or defects in pleadings not affect- 
ing substantial rights; this section, Dixon said, referred only to the 
stage of the suit after issue had been joined.* Plaintiff maintained 
that if the complaint was defective as an action in trover, a cause of 
action nonetheless had been stated in the common counts. Character- 
izing this as an “anomalous” and “exceedingly novel’’ contention, 
Justice Dixon removed any doubt that might still exist as to the 
judicial attitude by observing: ‘‘We do not think it is the law, and, 
unless the legislature compels us by some new statutory regulation, 
shall hereafter be very slow to change this conclusion.’’** This judicial 
high-handedness typified the attitude of the other justices, too; in a 
later case, Chief Justice Ryan said that here Dixon had spoken 
“Golden words, which should ever be present to the mind of every 
pleader under the code, . . . .””*” Long a foe of the Code of Civil Pro- 
cedure, Ryan attempted to justify the restrictive interpretation. He 
refused to construe a complaint as alleging breach of warranty rather 
than fraud. He warned: 


And it is time that those who administer the Code should recur 
to its policy of plain and direct certainty, and rescue it from 
prostitution to duplicity and ambiguity, and all the juridical 
evils of loose and uncertain administration, more dangerous to 
even and uniform justice than the worst technicalities of the 
most intricate system.** 


33 Anderson v. Case, 28 Wis. 505 (1871) (since plaintiff had actually proceeded 
through to the end of the trial on the theory that there had been a conversion of 
the mortgage res by the second mortgagee, it is possible that the court had in 
mind some estoppel theory). This attitude was so firmly entrenched that Justice 
Marshall, although he admitted the ruling was probably wrong, felt constrained 
to follow precedent in Gates v. Paul, 117 Wis. 170, 182, 94 N.W. 55, 59 (1903). 
It was not until the legislature passed a specific amendment that a contrary result 
was reached. See pp. 117,120 infra. 

4 30 Wis. 624 (1872). 

% Td. at 628. 

% Td. at 626. 

37 Pierce v. Carey, 37 Wis. 232, 235 (1875). See p. 118 infra for another example 
of Ryan’s attitude. 

38 Tbid. Ryan also indicated as another source of judicial hostility to the at 
of law actions the belief that by construing the complaint as plaintiff desired the 
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The next quarter of a century seems a period of transition. A series 
of cases involving trespass to timber lands show an interesting inter- 
play between doctrines of strict and narrow construction. In each 
instance the landowner alleged that the defendant had entered his 
land unlawfully to remove certain trees, but in the prayer for damages 
the plaintiff spoke in terms of a conversion of the personal property. 
Defendant then moved for a non-suit on the ground that the action 
lay in trespass quare clausum fregit, and that no allegation had been 
made to connect defendant with the cutting and transportation of 
logs from the land.** 

In an 1880 case such a contention was held insufficient to justify 
dismissal of the complaint; the court there said that under the Code 
the complaint “when liberally construed, which is now the rule, . . 
must be held substantially sufficient. . . .”’ [Emphasis added]*® But 
in Joseph Dessert Lumber Co. v. Wadleigh (1899)* the court sum- 
marily put aside the 1880 decision as “an extreme case . . . [which] 
must be limited to the facts as therein disclosed.’”’ Justice Bardeen 
made a hard-hitting statement for the narrower view of interpreta- 
tion of pleadings. Despite the Code’s provision of one form of action, 
there still existed features which “do not belong to the action as a 
judicial instrument for establishing a right, but inhere to and belong 
to the primary and remedial rights themselves . . .’’ and “as to the 
remedies [sic] which lie back of all forms of action, the law still rec- 
ognizes and observes distinctions which are as vital as before the 
Code.’’** The distinction between actions in contract and in tort was 
still relevant, he argued, because, depending on the plaintiff’s griev- 
ance, he might have only money damages (contract) or an order of 





defendant would be subject to body execution. Actually this appeared to be a 
red herring. Ryan’s analysis was faulty in several respects: (1) since plaintiff was 
attempting to sustain the complaint on contract grounds and since imprisonment 
for debt had been abolished, it is difficult to see how defendant would be placed 
in any danger; (2) there could only be execution on the any rty anyway; (3) 
there would be no change in the damages recoverable. Brief for Appellants, pp. 4-5. 

39 See Swift v. James, 50 Wis. 540, 7 N.W. 656 (1880); Joseph Dessert Lumber 
Co. v. Wadleigh, 103 Wis. 318, 79 N.W. 237 (1899); Grunert v. Brown, 119 Wis. 
aie N.W. 959 (1903); Bruheim v. Stratton, 145 Wis. 271, 129 N.W. 1092 

11). 

4° Swift v. James, 50 Wis. 540, 542, 7 N.W. 656, 657 (1880). Trespass occurred 
on land in Michigan. In that state complaint would have been sufficient to state 
an action in trespass q.c.f. It would appear that the case should have been decided 
either on the conflicts principle that the law of the place of the tort should govern 
or on the jurisdictional theory that a tort was a local rather than a transitory 
action and hence could not be brought in Wisconsin courts, 

“ 103 Wis. 318, 323, 79 N.W. 237, 239 (1899). In support of the same positions 
see Grunert v. Brown, 119 Wis. 126, 95 N.W. 959 (1903) (Justice Dodge quotes 
admiringly from the Wadleigh case as explaining the need for certainty). 

Td. at 320, 79 N.W. at 238. 
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arrest with execution against the body (tort); so also the distinction 
of claims which were transitory and those which were local was atill 
relevant as affecting jurisdiction or venue. 

Bardeen’s opinion raises a point which is not met simply by invok- 

ing Code principles of liberal construction of pleadings. There is, of 
course, @ distinction between defining the forms of action by which 
parties seek to assert rights or delimit duties; however liberally a 
pleading be construed, it must still state matter which shows some 
substantive right in law or equity in the pleader if it is to do him any 
good. 
On the other hand, if the Code policy was to be honored in sub- 
stance, care had to be taken to draw true lines of distinction between 
insufficiency of pleadings for form and insufficiency for substance. 
Justice Bardeen’s analysis was unconvincing in the examples he chose 
to bulwark his argument. A motion to make the questioned pleadings 
more certain, plus the inherent authority of the court to correct plead- 
ings to achieve justice, offered adequate means to take care of the 
difficulties he envisaged, all of which were simply difficulties of in- 
adequate notice to parties or court of matter needed for the clearer 
definition of the substantive issues. 

A more accurate example of the distinction which Bardeen un- 
successfully sought to make is afforded by the Duluth Log Company 
case.** The court sustained a demurrer to a taxpayer’s bill to enjoin 
collection of taxes by levy on personalty; plaintiff was limited to his 
legal remedy of suit to recover a tax paid under protest. Had the 
court followed the Code requirement of liberal construction and thus 
determined that the pleading sufficiently stated a cause, it would have 
ignored a clearly expressed legislative policy of facilitating the col- 
lection of taxes.‘ When forced to choose between these two conflict- 
ing interests, the court cast its lot in favor of the municipality. It 
was better that the individual taxpayer be required to pay and have 
a subsequent right of recovery than that operations of the munici- 
pality be held up while the claim was litigated. 

Certainly the reasoning of the Wadleigh opinion of 1899 did not 
convince Justice Marshall; six years later he spoke for the court in 
again discarding the derogation rule. Commenting that the tendency 
was toward a broadened interpretation of the Code, Marshall held 





48 Duluth Log Co. v. Hawthorne, 139 Wis. 170, 120 N.W. 864 (1909). 

“ The statues provided for a detailed method for the appeal of assessments 
{Wis. Srat. § 70.64 (1951)], a comprehensive scheme for collection of taxes, 
including rights of distress, notice and sale, and return of surplus (id., § 74.10), an 
elaborate provision for the recovery of illegally collected taxes (id., 6 74.73), and 
methods for reassessment (id., §§ 75.53, 75.54(1)). 


~ 
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in Bieri v. Fonger** that a pleading confused in statement as between 
trespass to realty and assault and battery was good even though the 
facts stated supported a different theory of suit from the one intended 
by the pleader. The proper function of a legal system, Marshall 
argued, was to try cases on their merits so that all controversies could 
be finally solved. Pleadings should be construed to carry out that end. 
He expressed keen irritation with the philosophy expressed in the 
earlier cases, that the common law forms must be retained to promote 
certainty.” 

Marshall based his decision in part on two provisions of the Code. 
One of these required that the pleadings be liberally construed,** the 
other that errors be disregarded unless they substantially affected the 
rights of the appealing party.‘? However, it is doubtful that either of 
these statutory provisions was really determinative. Both had been 
in existence at the time the Wadleigh case was decided.** The decision 
in the Bieri case was important, not only because it gave life to these 
apparently dead-letter statutes, but because it was one of the few 
attempts by the court to spell out the policy the legislature was trying 
to establish. Two years later, the Supreme Court, although it spoke 
in less enthusiastic terms, followed Marshall’s theory and permitted 
an amendment of the complaint so that a cause was stated in trover 
even though the pleader had intended to state one in trespass.*® 

Finally, in 1937, the court acknowledged that the Code gave a 
positive mandate for liberal construction of pleadings. But the court 
also warned that pleadings were being too loosely drawn: “.. . [A] 


“a 139 Wis. 150, 155, 120 N.W. 862, 864 (1909). Marshall recognized that this 
had not always been the policy of the court: 

. . . The general spirit of the decision as regards essentiality of technical 

accuracy in the pleadings and necessity for a party to stand or fall, under 

all circumstances, by the particular cause of action he intended to plead, is 
not in strict harmony with the later-day expressions and decisions. 

4 “The fact is that there is little room if any, for mere technicalities in our 
system of jurisprudence. It deals with rights and remedies for the sole p se 
of the attainment of justice, not for the purpose of dignifying into a euinlins 
feature any of the numerous little inconsequential defects that may arise in the 
course of litigation, not seasonably mentioned by the adverse party, or, if men- 
tioned, not affecting him substantially in any aspect of the matter.” d. at 154, 
120 N.W. at 864. 

4 Wis. Stat. § 263.27 (1951). 

47 Ibid., § 269.43 (1951). 

48 § 263.27 was contained in Wis. Rev. Srar. c. 125, § 21 (1858). § 269.43 
was formerly Wis. Rev. Srar. c. 125, § 40 (1858). 

49 Bruheim v. Stratton, 145 Wis. 271, 129 N.W. 1092 (1911). Decisions in 
other t; of litigation followed this same trend toward liberality. In Gates v. 
Paul, 117 Wis. 170, 94 N.W. 55 (1903), particularly, the court indicated a keen 
awareness of legislative intention. The suit involved an account to wind up a 

rtnershi duties with realty, where one partner refused to recognize the title 





Interest of the other. The court allowed an amendment, so that the complaint 
requested that a constructive trust be established. After first examining the 
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pleader cannot blow hot one moment and cold another.’’® Hence the 
court rejected a claim that a complaint should be construed to state 
a cause either in contract or for breach of fiduciary duty. However, 
the court was not as harsh as would appear, since it held that a cause 
based on fraud had been sufficiently pleaded. 

Thus over the course of 60 years the court experienced a complete 
change of heart. Its initial position, unalterably opposed to abolition 
of the distinctions between forms of action and essentially asserting 
the primacy of judicial over legislative policy gave way to a view more 
in accord with the legislative objective. If it was clear that the pleader 
had stated some claim upon which relief might be granted, the com- 
plaint would be sustained against demurrer. If, however, the com- 
plaint was too loosely drawn, the court might strike it down in order 
to prod the parties into stating their claims more carefully. The 
position was perhaps best summed up by Justice Wickhem: 


. . . [W]e are not concerned with the theory of the pleader, nor 
does the fact that the allegations fail to measure up to the theory 
evidently entertained authorize the conclusion that the demurrer 
should be sustained. The sole question is whether the complaint 
states a cause of action, and if one is disclosed by the allegations 
of the complaint, the demurrer must be overruled. 


Ultimate facts 


The provision of the Code relating to the content of the pleadings 
was also copied from the New York Code of Procedure. It provided 
that “‘The Complaint shall contain . . . a plain and concise statement 
of the facts constituting a cause of action, without unnecessary repe- 
tition. Draftsmen of the New York provision hoped to correct the 
unsatisfactory aspects of the old system of pleading which rested on 
the false premise that all necessary remedies could be determined in 
advance of litigation and a form of action could be prepared to meet 





history of a similar provision in New York, the consensus of text writers, and re- 
lated statutes in the Wisconsin Code permitting am ndments in various situa- 
tions, Marshall concluded that quite possibly Wisconsin was in error in formerly 
refusing to allow such amendments when the form of action would thereby be 
changed. But he felt the ruling could not now be completely overthrown because 
of a reliance that had been built up on early interpretations. Jd. at 182, 94 N.W. 
at 59. In the instant case, however, he decided that the form of action had not 
changed and hence the amendment was permissible. 

5° Scholtz v. Kerschensteiner, 194 Wis. 92, 100, 215 N.W. 889, 891 (1927). 

51 City of Milwaukee v. Drew, 220 Wis. 511, 520, 265 N.W. 683, 687 (1936). 
The theory was explained in a later case. If proofs are introduced without objec- 
tion and result in a good cause of action, the pleadings are considered amended 
wae to the proofs. Duffy v. Scott, 235 Wis. 142, 147, 292 N.W. 273, 275 
82 Wis. Rev. Star. c. 125 § 3(2) (1858). 
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that need.** The hopeful prophecy that, “The form of allegation and 
counter allegation will make the parties disclose the cause of action 
and defense, so that they may each come to the trial prepared with 
the necessary proofs,’’** met mixed results when the Wisconsin court 
was called upon to interpret that section, and two distinct lines of 
cases are observable. 

Probably the most cited case in this area is Morse v. Gilman,® in 
which the court regarded as unimportant the fact that the plaintiff 
failed to set out specific provisions of the contract there involved. 
Holding that every presumption should be indulged in to uphold the 
complaiat, the court spoke in terms quoted extensively in later years: 


If in any portion of it, or to any extent, it presents facts sufficient 
to constitute a cause of action, or if a good cause of action can be 
gathered from it, it will stand, however inartificially these facts 
may be presented, or however defective, uncertain or redundant 
may be the mode of their statement. Contrary to the common 
law rule, every reasonable intendment and presumption is to be 
made in favor of the pleading, and it will not be set aside on de- 
murrer unless it be so fatally defective, that, taking all the facts 
to be admitted, the court can say they furnish no cause of action 
whatever. 


Ten years later the court reversed itself. In sharp contrast to the 
views expressed in Gilman, was the judicial attitude revealed in 
Supervisors of Town of Franklin v. Kirby.5’ That case involved an 
action against sureties of bonds given by the town treasurer. The 
complaint alleged that the treasurer had failed to account for certain 
funds and had not paid them over as required by law although he had 
been requested to do so. Justice Paine held that the pleadings were 
insufficient because the duty to account was merely preliminary to the 
duty to pay over, and the complaint did not allege that any successor 
had been elected or that defendant was not still town treasurer and 
entitled to hold balances as such, or that any authorized demand for 
payment had been made on which he was in default. The case was 


53 First Report OF THE [NEw YORK] COMMISSIONERS ON PRACTICE AND PLEAD- 
INGSs 139 (1848). 

Td. at 141-142. For a comprehensive discussion of what constitutes the 
necessary allegation of fact see Note, 7 Wis. L. Rev. 55 (1932). 

5516 Wis. 505 (1863). (Contract on which plaintiff relied was not set out in 
complaint; held, defendant had an adequate remedy in a motion to make more 
definite and certain by amendment.) Justice Marshall relied heavily on the instant 
case when he undertook to restore the procedural code. See MARSHALL, 2 AuTo- 
BIOGRAPHY 8-11 (1923). 

% Td. at 508. Justice Dixon who wrote this very liberal opinion was also 
author of the exceedingly restrictive Supervisors of Kewaunee County v. Decker, 
30 Wis. 624 (1872). This might well indicate that canons of construction are 
devices for reaching a desired result. 

57 25 Wis. 498 (1870). 
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rather an anomaly. Justice Paine admitted the Code was remedial 
legislation, and hence to be liberally construed. But he so interpreted 
the Code as to require an even more rigorous form of pleading than 
was necessary at common law: 


. . . [I]t would be stretching the liberality of the code beyond all 
reasonable limits, to say that the general allegations that he had 
not accounted for or paid over all the money he had received, as 
required by law, although often requested, sufficiently assert 
the existence of the specific facts necessary to be supplied, in 
order to show any breach of official duty.* 


Paine attempted to justify his position by a rather strained view of 
the Code provision for liberal construction: 


{T]his means only that they [the pleadings] shall be fairly and 
liberally interpreted, so as to make them say what the pleader 
intended. It cannot mean, that, after they have been so con- 
strued, and it is found that all that is said is insufficient, without 
other facts, then the court should liberally assume the other 
facts to be true, upon the ground that the pleader would not have 
said what he did unless he wished to be understood that the 
other facts also existed.** 


His reasons fail to convince when viewed in light of the very strong 
presumption recognized in the Gilman case. Further, in an earlier 
case Paine, too, had declared that at the very least the new method 
of pleading did not create more strict or technical requirements than 
those under the old system. If a complaint were sufficient under the 
common law, it should not be found inadequate under the Code. 
Such inconsistencies in the treatment of pleadings suggest that 
the judges often used canons of construction to justify results de- 
sired on other grounds than those they announced." But it is hard to 
see what could have been the policy objectives behind the Kirby 
ruling. Though the opinion nowhere expresses special tenderness for 
defendant as an individual confronting the organized community (on 
the pattern of the rule of strict construction of penal statutes), this 
seems the practical bent of the decision. Yet this ignores the obvious 
fact that the individual here was an official who owed special obliga- 
tions to the community. The proper handling of public funds would 
seem to present a policy with a high claim on the court’s solicitude; 
defendant’s rights at this stage of suit could be adequately protected 





88 Jd. at 501. 

59 Ibid. 

60 Learmonth v. Veeder, 11 Wis. 138, 144 (1860). 

6 The year following the Kirby case the Court referred to the need for liberal 
construction of pleadings. See Gunn v. Madigan, 28 Wis. 158, 164 (1871). 
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by a motion to make the complaint more definite.** The court’s de- 
cision gave scant weight to the statutory injunctions that (1) suffi- 
ciency of pleadings should be determined by the Code rules only, (2) 
pleadings should be liberally construed in favor of the pleader, and 
(3) immaterial defects should be ignored.** The Kirby decision was so 
sharply limited to its facts by Prentice v. Nelson, in 1908, as to appear 


overruled in substance." 

During the time Justice Marshall sat on the court, and to a marked 
extent under his leadership, the remedial or liberal construction 
approach to pleadings again gained favor. Marshall was sharp in 
criticism of ‘‘a hypercritical course of reasoning”’ in the evaluation of 
the sufficiency of pleadings; a complaint which in substance dealt 
with an unlawful conspiracy was not, for example, to be ruled in- 
sufficient because the pleader chose to describe the conspiracy as a 
“collusion.” “We are not called upon to determine whether the plain- 


tiff used the most appropriate language in stating her case, but 
whether the language used will permit of a construction which will 


sustain the pleading.”’® 

The exact basis of Marshall’s position was not clear. At times he 
seemed prepared without question to treat all statutes about pleading 
as remedial legislation ;* at other times his approach appeared to rest 
on the specific statutory mandate that pleadings be liberally con- 
strued ;*’ at other times he invoked the intention of the original pro- 
ponents of the Wisconsin Code.** Except for a setback in 1909,* 


# 25 Wis. 498, 500 (1870). 

63 Justice Marshall later utilized all of these arguments. See, e.g., Rideout v. 
Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904); Miller v. Bayer, 
94 Wis. 123, 68 N.W. 869 (1896). See also his discussion of restoration of the Code. 
MARSHALL, 2 AUTOBIOGRAPHY 8-11 (1923). Actually the argument had been first 
advanced in a comparatively early case. Grannis v. Hooker, 29 Wis. 65 (1871) 
(Remedy for uncertain pleadings is a motion to make more definite and certain.) 

4 134 Wis. 456, 461-462, 114 N.W. 830, 831 (1908). 

% Miller v. Bayer, 94 Wis. 123, 125, 68 N.W. 869 (1896). See also the rather 
querulous attitude of Justice Dodge in Village of Prentice v. Nelson, 134 Wis. 456, 
459, 114 N.W. 830, 831 (1908) (“The citation of cases from other states which 
have not adopted the liberal rules of pleading contained in our Code is but mis- 
placed industry. They cannot be useful nor are they authority in face of the 
expressions of our own court... .” 

% F.g., Miller v. Bayer, 94 Wis. 123, 125, 68 N.W. 869, 870 (1896). 

7 F.g., Miles v. Mutual Reserve Fund Life Assoc., 108 Wis. 421, 427, 84 N.W. 
159, 162 (1901); Klipstein v. Raschein, 117 Wis. 248, 250 ,94 N.W. 63 (1903). See 
also MARSHALL, 2 AUTOBIOGRAPHY 7 (1923). 

68 Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904) 
(Marshall was compelled by precedent to hold that inconsistent causes of action 
would not be pleaded together, and that therefore the trial court should have 
struck one or the other portions of the pleading which attempted to state a cause 
of action in either negligence or willful tort.) 

6° State ex rel. Leiser v. Koch, 138 Wis. 27, 119 N.W. 839 (1909). Possibly the 
Court here used a narrow construction doctrine as a device to force the pleader to 
bring forward more evidence, because it attempted to justify its restrictive atti- 
tude on the grounds that it had “no assurance that we have before us the ordi- 
nances bearing on that subject.’” Jd. at 32, 119 N.W. at 841. 
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Marshall was able to claim in 1914 that “i]t must be appreciated that 
the Code, as regards the sufficiency of pleadings, has been substan- 
tially restored.’’?° He concluded confidently that it only remained for 
the court to entrench these decisions so that their effect would be 
lasting.” However, the court did not hesitate to strike down a loosely 
drawn pleading when it felt that the other party was not fully in- 
formed of the charge against him.”? Perhaps the reason why the same 
restrictiveness observable in cases arising under the provision that 
there be one form of action never obtained here was that the court 
was loath to approve pleadings even more cumbersome and awkward 
than those known at common law. The cycle noted in this area would 
indicate that the court was disposed to dismiss a pleading only as a 
means for disciplining particular attorneys to a more skillful and 
careful attention to duty. 


Joinder of causes of action 


The original Code provided for seven classes of cases in which 
causes of action might be joined.”* But we are concerned only with 
the first section, which provided that: ‘“The plaintiff may unite in the 
same complaint several causes of action, whether they be such as have 
been heretofore denominated legal or equitable, or both, where they 
arise out of (1). The same transaction or transactions connected with 





7° Laun v. Kipp, 155 Wis. 347, 355, 145 N.W. 183, 186 (1914) (specific allega- 
tions of fact unnecessary where fraud alleged in sale of corporate stock). 

1 Td. at 355, 145 N.W. at 186. Marshall referred in the instant case to some 24 
cases supporting his position. It is interesting to note that he had on for the 
Court in all but two of these cases. See also Sullivan v. Ashland Light, Power, 
& Street Railway Co., 156 Wis. 445, 448, 146 N.W. 506, 508 (1914) (‘“{I]t mat- 
ters not that the pleadings could be reasonably construed so as to defeat it, 
upon one or other of the grounds of demurrer, or that even, gathering from it the 
general idea of the pleader, would defeat it. So long as giving to the language 
the most liberal construction it will reasonably bear in favor of the pleader; not 
necessarily in favor of the pleader’s idea of the form or scope of the redress, but 
the idea that a remediable wrong of a civil nature of some kind has been done to 
the plaintiff, it can be seen that some form and measure of judicial redress is due 
him, there is no fatal insufficiency.’’) 

72 See, e.g., Rosenthal v. First Bohemian B. & I. Assoc., 192 Wis. 326, 328, 212 
N.W. 526, 527 (1927) (Pleaders are not to “confuse the covering capacity of the 
mantle of liberality with that of the famed mantle of charity.”’) also cer 
v. Cornish, 196 Wis. 125, 133, 218 N.W. 193, 197 (1928). 

73 Wis. Rev. Srar. c. 125 § 29 (1858). A closely related problem was that of 
joinder of parties, for the courts early held that the provision for joinder of causes 
of action was qualified by code requirements of joinder of parties. CLakK, CopE 
PLEADING 438-440, 445-447 (2d ed. 1947). For an evaluation of the Wisconsin 
attitude compare Younkin v. Milwaukee Light, Heat & Traction Co., 112 Wis. 
15,87 N.W. 861 (1901) (sound discretion of court to determine if there is a mis- 
joinder of ies in nuisance cases) and Schiffer v. City of Eau Claire, 51 Wis. 
385, 8 N.W. 253 (1881) (joinder provision to apply to actions that were formerly 
legal as well as to those that were formerly equitable), with Prochnow v. North- 
western Iron Co., 156 Wis. 408, 145 N.W. 1098 (1914) (wife not a real party in 
interest in suit by husband to recover damages for maintenance of nuisance be- 
cause wife has only an equitable dower interest in husband’s property). 
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the same subject of action.’’* The original New York Code did not 
treat this problem; it was not until 1852 that the Empire state adopted 
by amendment what became a part of the original 1856 Code of 
Wisconsin.”*> The amendments were designed to counteract the un- 
sympathetic treatment of the courts in refusing to permit joinder of 
causes of action. Only two Wisconsin cases gave more than cursory 
treatment to the interpretation problem. The difficulties were three- 
fold: (1) What is a “transaction’’? (2) What is a “subject of action’’? 
(3) How do these terms differ from each other and from a “cause of 
action’’? 

In characteristic fashion, Justice Marshall attempted to define the 
term “‘transaction,’’ by laying down a broad rule that he felt would 
apply to every situation. If a number of minor transactions, each 
constituting a cause of action, reached back to a point of union in 
fact with the parent cause, all might be joined in the same complaint.’* 
The liberality of the decision was noteworthy; not only did it depart 
from the usual reluctance of courts to lay down a rule broader than 
that required by the particular situation, but even more significantly 
for the first time in these procedure cases Marshall announced the 
proposition of definitely modern flavor, that a statute might not be 
construed unless it was ambiguous. Where that ambiguity did exist, 
it was to be resolved by ascertaining the legislative intention and not 
by resort to the common law.”’ But if it was impossible to determine 
the legislative intention precisely, “it is better that uncertainties in 
ambiguous legislation should be removed by definite judicial deter- 
minations in the form or effect of plain rules, even if the precise 
thought of the statute makers is not thereby made effective, than that 
trial courts and the profession should be left to be guided by mere 
precedents of the application of the statute to particular circum- 
stances.’’?* In the instant case Marshall doubted that there was am- 
biguity, noting that the statutory uncertainty arose from judicial 
hostility of common law judges to the Code rather than from legisla- 
tive ineptness.’* By applying this interpretative technique, Marshall 
saw a means of freeing litigation from ‘‘mere technicalities and il- 
liberal constructions.’’®° 

™ Ibid, 

% McArthur v. Moffet, 143 Wis. 564, 565, 128 N.W. 445, 446 (1910) contains a 
thorough discussion of the legislative 5 | 4 Justice Winslow. _ 

Emerson v. Nash, 124 Wis. 369, 102 N.W. 921 (1905) (Plaintiff contracted 
to obtain options on real estate for defendant; original contract was later enlarged 
and amended to include additional parties on both sides. Suit was brought to 


enforce vendor’s liens on option mentioned in first contract, and parties to second 
contract were sued.) 

7 Td. at 379, 102 N.W. at 925. 

78 Td. at 385, 102 N.W. at 927. 

79 Td. at 387, 102 N.W. at 928. 

8° Jd. at 380, 102 N.W. at 925. 
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Five years later the court tackled another troublesome phrase of the 
same Code provision. In McArthur v. Moffet,*! counsel contended 
that an action to quiet title to land and an action to recover for 
trespass to the same land were improperly joined, because they were 
not connected with “‘the same subject of action.’’ Justice Winslow 
exhaustively surveyed New York and Wisconsin cases and the views 
of prominent text writers, before concluding that in possessory and 
proprietary actions the term signified a plaintiff’s primary right (his 
title, interest, claim, or lien) plus the specific property itself. The 
joinder statute was later amended to eliminate the troublesome pro- 
vision,®? but the techniques used in the decision were illuminating. 

In language reminiscent of Marshall’s, Winslow pointed out that 
seeming ambiguity might be the product of judicial hostility rather 
than hazy language in the statute itself.** 


The cold, not to say inhuman, treatment which the infant Code 
received from the New York judges is matter of history. They 
had been bred under the common-law rules of pleading and 
taught to regard that system as the perfection of logic, and they 
viewed with suspicion a system which was heralded as so simple 
that every man would be able to draw his own pleadings. They 
proceeded by construction to import into the Code rules and 
distinctions from the common-law system to such an extent 
that in a few years they had practically so changed it that it could 
hardly be recognized by its creators. 


Winslow’s opinion made no reference to conventional canons of con- 
struction, but, to the contrary, appeared to discard them in an effort 
to arrive at the true legislative intention. Winslow proceeded on two 
common sense presumptions. First he noted that unless the legisla- 
ture deliberately wrote a misleading provision to create a “‘manifest 
absurdity,’’* it must be presumed that something different was meant 
by use of each of the terms “‘cause of action,”’ “transaction,” and 
“subject of action.’’ Therefore, a “‘subject of action’? must be some- 
thing other than a violation of a primary right of a plaintiff by one 
having a primary duty to respect that right (a cause of action); it 
must also be something different from an event creating a recogniz- 
able wrong (a transaction). Winslow’s second presumption then be- 
came operative. Where the same term was used several times in the 
same statute, the legislature must have intended it to mean the same 

8 143 Wis. 564, 128 N.W. 445 (1910). 

82 The present provision provides only that: 

The plaintiff may unite in the same complaint several causes of action, whether 
they be such as were formerly denominated legal or equitable or both. But the 
causes of action so united must affect all the parties to the action and not require 
different places of trial, and must be stated separately. Wis. Start. § 263.04 (1951). 


83 145 Wis. at 567, 128 N.W. at 446. 
“4 Td. at 570, 128 N.W. at 447. 
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thing throughout. Here “‘subject of action’ was used at least seven 
times in the Code and Winslow attempted to collate all interpretations 
of this Code provision into one general rule. 

Finally he resorted to the common law as a gap-filler to help 
explain a “subject of action,’’ but he made it plain that he did so 
only to furnish a supplementary argument.* The difference between 
this use of the common law and that implicit in the derogation rule 
should be noted carefully: Where the derogation rule was invoked, 
the court presumed that the legislature did not really mean to change 
the law, even though it had gone to all the trouble of passing a new 
statute. As Winslow used the common law, the presumption was 
that when the legislature used particular phrases having a well- 
defined common law meaning, unless the legislature clearly adopted 
another definition, it was using the word in the same connotation as 
had the courts. 

Marshall and Winslow were seeking to put statutory imterpreta- 
tion in a frame of reference derived from the legislative process: 
(1) no statute could be construed unless it was ambiguous; (2) where 
possible the meaning to be given the questioned statutory phrase 
would be drawn from the context in which it was used in the statute; 
where context did not resolve the question, reference might be made to 
the common law interpretation of the same term; (3) every part of 
the statute should be construed so as not to rob other words of their 
natural meaning. In earlier cases proper results were sometimes 
reached by a fumbling juggling of policy arguments; now the courts 
were provided with a more objective procedure for determining when 
policy considerations were proper. Although these objective criteria 
were not always followed in later cases,*’ the authority of the common 
law canons which were often used to hide value judgments opposed to 
change appeared to have been largely discredited. 


Counterclaims 


a. Existence of the basis for counterclaim at time cause of action 
accrued: One of the most flagrant examples of judicial refusal to 
follow a legislative command arose under the provision of the Code 
which declared when a counterclaim would be allowed: 





% Td. at 587, 128 N.W. at 453. 

%* Jd. at 588, 128 N.W. at 454. 

8? See, e.g., Liebhauser v. Milwaukee E. R. & L. Co., 180 Wis. 468, 482, 193 
N.W. 522, 527 (1923) (dissenting opinion of Vinje, C.J. charged that majority 
equated ‘ “transaction” and “‘cause of action” by giving "phrase “transaction” a 
meaning repudiated in McArthur v. Moffet). 
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The counterclaim. . . must be one existing in favor of a defendant 
and against a plaintiff, between whom a several judgment might 
5 had in the action, and arising out of one of the following causes 
of action: 


1. A cause of action arising out of the contract or transaction 
set forth in the complaint, as the foundation of the plaintiff’s 
claim, or connected with the subject of the action. 


2. In an action arising on contract, any other cause of action 
arising also on contract and existing ‘at the commencement of the 
action.** [Emphasis added]. 

No such provision appeared in the original Field Code; the Wisconsin 
provision was copied from the New York amendments of 1852.* 
In subdivision 2 (the “contract clause’), the requirement that the 
claim exist at the commencement of the action was apparently de- 
signed to prevent the buying up of contract claims against the plain- 
tiff for harassment. Such a provision was not inserted in subdivision 
1 (the “‘transaction clause’’), probably because the draftsmen realized 
that it was extremely unlikely that the provision would encourage 
barratry. The holder of one claim was not apt to purchase other claims 
arising out of the transaction which was typically a tort case.* 

This distinction was ignored in Orton v. Noonan and McNab," 
the first Wisconsin case to consider the scope of the “transaction 
clause.’’ Defendant counterclaimed to an action for unpaid rent, set- 
ting up certain alleged breaches of covenants which had occurred 
after plaintiff began suit. In striking down the counterclaim, the 
court imported into the ‘transaction clause’’ the requirement of the 
“contract clause,’”’ that defendant’s claim exist at the time the action 
was begun. Where the legislature chose to impose in one subdivision 
of a section a clear cut requirement which it did not mention in the 
preceding subdivision of the same section, it would seem a fair in- 
ference that the requirement was not intended to apply when it was 
not mentioned. The court ignored any such argument.” It justified 
this result by the incredible statement, that the only reason the same 
limitation was not inserted in the first subdivision was because it 
was already there by clear implication!®* Contrary Iowa decisions 
interpreting an identical statutory provision were rejected with the 
sole comment that the restrictive interpretation expressed by the 
New York decisions was more sound and correct.** One could not 

88 Wis. Rev. Srar. c. - § 11 (1858). 

89 N.Y. Laws 1852, c. p. 654. 

9° CLaRK, CopE habe] B65 (2d ed. 1947). 
% 29 Wis. 541 (1872). 

2 Td. at 544 


% Td. at 546. 
“ Td. at 545-546. 
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excuse the decision because the issue was inadequately presented by 
counsel. Justice Dixon acknowledged the efforts of defendant to 
harmonize the Code with previously existing statutory set-off pro- 
visions and with the doctrine of equitable set-offs.% Dixon dismissed 
these arguments with the comment that such principles were not 
applicable to an action at law.” 

The full force of the Orton case remained untouched for 40 years. 
Finally in Stinnett v. Noggle (1912)*” the Supreme Court limited the 
case to its facts. Although the court refused to overrule the earlier 
decision it expressed real regret for the previous holding and an- 
nounced a new policy of eliminating “expensive and nonsensical cere- 
mony,’’®* so that cases could be tried on their merits with the mini- 
mum amount of tactical delay and expense. The unsound results of 
the Orton case were largely counteracted by this whittling away, but 
in 1926 the decision was finally squarely overruled.*® The prevailing 
twentieth century philosophy was summed up by defense counsel in 
the over-ruling case when he argued: 


A counterclaim in which the parties are identical and the issues 
are identical in all but the amount of damages, certainly is so 
connected with the subject of the plaintiff’s action and so arises 
out of the transaction set forth in the complaint that there is 
no reason in law that we can find, and certainly none in common 
sense, why they should not be litigated together.’ 


The resurgence of the derogation rule was never felt in this area. So 
completely opposed to the Orton philosophy was later sentiment that 
the counterclaim provision was amended by court order in 1934 to 
permit the pleading of any claim upon which a judgment might be 
had, except claims assigned a defendant after he had been served with 
summons.!” 

b. Denomination of counterclaim by that name: The Code made no 
provision as to the manner in which the counterclaim must be pleaded. 
Gunn v. Madigan (1871)! seems the first instance in which the prob- 
lem was even considered. Although Justice Lyon displayed no par- 





% Id. at 542. See also Brief for Appellant, pp. 2-3, Stowell v. Eldred, 39 Wis. 

614 ( ined (Appellant provided extensive discussion of legislative history). 
% 29 Wis. at 547. 

87 148 Wis. 603, 135 N.W. 167 (1912). 

98 Td. at 608, 609, 135 N.W. at 170. In his concurring opinion, Justice Marshall 
indicated that if the facts had demanded it the case would have been completely 
overruled. Jd. at 610, 136 N.W. at 170 (concurring opinion). 

%* Sattler v. Niederkorn, 190 Wis. 464, 209 N.W. 607 (1926). 
esr (10s) for Respondent, p. 19, Sattler v. Niederkorn, 190 Wis. 464, 209 N.W 

1 
101 Wis. Strat. §§ 263.14(1), 263.14(3) (1951). 
102 28 Wis. 158 (1871). 
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ticular enthusiasm for his task, he felt forced to hold that a counter- 
claim need not be specifically labelled as such to be good against 
demurrer. He grounded this ruling on the requirement that the Code 
be liberally construed.!% 

Certain difficulties inhered in Lyon’s holding. Since a plaintiff 
was deemed to admit all the allegations in a counterclaim to which he 
did not reply, he faced a very real threat where defendant labelled 
his pleading an answer and then asserted affirmative matter. Probably 
for this reason Lyon added the caution that there must be some 
language which would reasonably indicate that the pleading was 
intended to be a counterclaim.’’ Five years later Justice Lyon 
changed his mind and held that a legal defense could not give rise by 
implication to an equitable counterclaim :!% 


. .. It is so easy to commence a counterclaim by denominating 
it a counterclaim, and to close it with a demand for relief, that 
it is not unreasonable, and does no violence to the spirit of the 
code, to require the pleader to do so. 


Policywise the decision appeared just. Further, it should be noted 
that the court was not as harsh as would appear; the case was re- 
manded for an amendment of the pleadings. Full legislative approval 
of the decision was indicated when a provision appeared in the 1878 
Code that each counterclaim must be denominated as such.!* 

But this statutory provision did not completely solve the problem. 
Rylander v. Laursen (1902)! held that the requirements of the statute 
were met if any part of the answer was pleaded as a counterclaim, 
regardless of whether the label appeared at the beginning or the end 
of the answer. Justification was grounded on the Code requirement 
that the pleadings be liberally construed.’ 

In each instance the court tried to find a middle ground between 
two extremes: penalizing the defendant for failure to tack the label 
“‘counterclaim’’ on his answer and holding a plaintiff liable because 
he failed to reply to a poorly drafted pleading. Where necessary, the 
court was even willing to depart from the wording of the statute and 
hold that if the plaintiff replied he had waived his right to object,!* 
but if he did not, then defendant’s pleading would be treated as an 





103 Td. at 165. 

104 Ibid. 

1 Stowell v. Eldred, 39 Wis. 614, 630—631 (1876). 

106 Wis. Rev. Srat. § 2656 (1878). 

107 113 Wis. 461, 89 N.W. 488 (1902). 

108 Wis, Stat. § 263.27 (1953). 

109 Manning v. School District No. 6, 124 Wis. 84, 102 N.W. 356 (1905). 
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answer. The solution seemed just and in conformity with practice 
elsewhere.!!° 


Cross-complaint 


Under the common law a defendant who had a claim against a 
co-defendant was permitted to file a cross bill against him so that all 
facets of the controversy could be cleared up in one proceeding. The 
Code did not mention the situation at all. In Kollock v. Scribner™ 
Justice Marshall had to determine whether the common law cross 
bill was permissible under the new Code. He held that it was not, for 
two reasons: the draftsmen intended to provide a complete system of 
practice;"!? the New York compilers had inserted a provision specifi- 
cally permitting cross-complaints in the Code of that state to fill an 
omission in the procedure.!* 

But Marshall conceded that the Code was intended to be at least 
as broad as the common law practice;'"* so he held that even though 
only the pleadings authorized by the Code would be recognized by a 
court, the facts comprising a claim by one defendant against another 
might be set up in the answer. Under the liberal construction pro- 
vided for in the Code it was immaterial what this answer was called. 
He then suggested to the legislature how the situation might be 
corrected."* The legislature was quick to accept this rather broad 
hint and enacted a specific provision relating to cross-complaints."* 


Chronological Evaluation 


As indicated elsewhere the nature of interpretation given the 
pleadings often depended on the year when the case arose. We shall 
now tabulate all the cases which seem to have relied either upon the 
canon that a statute in derogation of common law will be strictly 
construed, or upon the doctrine that a remedial statute will be 
liberally construed. The purpose is not to provide some statistical 
criterion of predictability but rather to make more graphic the trends 
previously mentioned. It should be remembered that only cases in 


110 CLarK, Cope PLeapine 640 (2d ed. 1947). 
111 98 Wis. 104, 73 N.W. 776 (1897). 
u3 Jd, at 117, 73 N.W. at 781. 
18 Td. at 116, 73 N.W. at 781. 
14 Td. at 113, 115, 73 N.W. at 779, 780. 
15 Jd. at 116, 73 N.W. at 780, 781. 
6 Wis. Rev. Stat. § 2656a (1898). Justice Rosenberry credited Marshall’s 
decision in the Kollock case with providing the incentive for the enactment of this 
rovision. See Liebhauser v. Sateeaieee E.R. & L. Co., 180 Wis. 468, 476, 193 
.W. 522, 525 (1923); Marshall also indicated that this was so and named the 
Kollock case as the first significant decision in which he participated in which the 
problem of the Code was considered. See 2 MarsHALL, AUTOBIOGRAPHY 8 (1923). 
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which there was some discussion of the interpretation problem are 
considered. Further, since often it is not possible to determine from 
the statements of the court whether a particular canon was used, and 
if used, whether it was decisive, the decision for the purpose of 
tabulation must often rest on appraisal of the attitude of the court 
expressed or implied in the opinion. 

Table I treats of those cases in which the derogation rule was 
apparently used as a basis for decision. Cases have been grouped by 
decades, beginning with the year the Code became effective. Column 
I records those instances in which the rule was expressly invoked; the 
second column tabulates the cases where the tenor of the rule is such 
as to suggest that the rule was probably invoked though the court 
did not expressly indentify the rule. The third column is an attempt to 
assess the relative weight which the court gave to the canon: Was 
it decisive? Of make-weight worth? Of doubtful weight? The fourth 
column indicates whether the opponent or proponent of the invocation 
of the canon was successful. 






































TABLE I 
Col. I Col. II Col. III Col. IV 
Successful Weight Given 
Party to Canon 
Period |'"of Rule | of Rule | Pro. | Opp.| ive | cisive | fal 

1857-1866 -- _ —-}/—-|-]-]f]- 
1867-1876 2 4 5 1 5 1 _ 
1877-1886 — 1 1 — — 1 —_ 
1887-1896 — — —|—-—|- —}|-— 
1897-1906 _ 3 3 — 2 _ 1 
1907-1916 —_ 5 4 1 3 2 — 
1917-today oan —_ — _ = — sa 
Totals 2 13 13 2 10 4 1 





























Although the derogation rule was only used in 15 cases, it is 
significant that the one relying on the rule prevailed in 13 of those 
cases, and in 10 cases the canon decided the issue. An interesting 
cycle appears also. Following each 10-year span in which there were 
no cases at all involving the canon, there follows a 20-year span of 
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application of the canon. Possibly the explanation is that after each 
period of liberality, the court felt it must tighten up in its interpreta- 
tion, to avoid careless pleading. 

In Table II the same analysis is made of the remedial construction 
rule. However, since in none of these 34 cases did the court expressly 
rely on the canon, the first column lists those instances in which the 
court either cited the statutory provision calling for liberal construc- 
tion of pleadings, or referred to the familiar quotation, that “every 
intendment is to be made in favor of the pleader.’’ Column II lists 
those instances in which the tenor of the opinion indicates that the 
Code rule was probably invoked, though it is not expressly cited. The 
third column shows the relative weight which the court gave to the 
canon, and the fourth column shows whether the opponent or pro- 


ponent prevailed. 



































TABLE II 
Col. I Col. II Col. III Col. IV 
Successful Weight Given 
Party to Canon 
Period |ofCode Rule |cfCode Rule} | "| ‘sive | cisive | fal 

1857-1866 3 1 4 _ _ 4 _ 
1867-1876 3 3 3 3 2 3 1 
1877-1886 _ 1 1 — 1 — 
1887-1896 2 1 3 _ 1 2 — 
1897-1906 7 2 8 1 1 7 1 
1907-1916 9 1 10 — — 8 2 
1917-today 3 2 3 2 1 4 — 
Totals 27 11 32 6 6 28 4 





























Statistics pertaining to the remedial rule do not fall into the neat 
pattern observable in regard to the derogation rule. In only 5 cases 
was the opponent of the rule successful; however, the canon was 
decisive only 6 times. Since the proponent was similarly favored 
under the derogation rule, it would appear that the court inclined 
toward first finding a desired result and then citing a canon which 
would justify it. 

In certain instances the canons were used, but an opposite result 
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was reached from that seemingly indicated by the particular canon 
relied upon. In an attempt to make the tabulations more meaningful, 
the cases have been arranged according to the nature of the inter- 
pretation given. Table III tabulates the cases according to narrow 
or liberal construction. Again the grouping is by decades. 





























TABLE III 
Narrow Liberal 

Period Construction Construction 
1857-1866 — 4 
1867-1876 7 4 
1877-1886 1 1 
1887-1896 _ 3 
1897-1906 3 8 
1907-1916 5 12 
1917-today 2 3 

Totals 18 35 














This data confirms the tentative conclusions reached by an analysis 
of the derogation rule. The initial period of liberality in the treatment 
of pleadings was followed by a time of very narrow interpretation. 
The 20-year period from 1877 to 1896 was the time of transition. 
During the final period the stress was on liberality. It will be noted 
that in nearly two thirds of the cases the construction was liberal, 
but that these decisions were concentrated in the years 1897-1916 
when the court was undoing the havoc wrought by application of the 
derogation rule in the 1870’s. 


Po.icy CONSIDERATIONS INFLUENCING LEGISLATURE AND CouRT 


The legislature and the court were often at cross-purposes con- 
cerning the scope to be given the Code. Two basic attitudes are 
observable: One is the belief expressed by the legislature, and at 
certain times by members of the bar and the bench, that statutory 
amendment could secure the desired interpretation. In contrast, the 
court sometimes used the Code to carry out policies the judges 
considered desirable. 
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Reliance on Amendments to Carry out Policy: 


The legislative enthusiasm which attended adoption of the Field 
Code in New York had its counterpart in Wisconsin also. In a com- 
mittee report submitted to the first legislature, adoption of the Code 
was unhesitatingly recommended: 


[An adoption of the Code would bring] at once into full view 
the merits of the case by breaking down an almost impenetrable 
labyrinth of common law absurdities that have hitherto placed 
the real merits of the case beyond the reach of justice. The noble 
fields of justice have been disencumbered of their foul weeds, 
and will hereafter yield their fruits commensurate with the wants 
of men... .1!7 


This prophecy was unduly optimistic. The court often gave the Code 
rough handling. But, whether from inertia or indifference, the legis- 
lature did not rebuke the courts by amendment of the Code until 
1909. Certain amendments were passed before then, but they were 
concerned principally with correcting omissions in the Code. Aside 
from an 1860 amendment permitting the judge to allow a party to 
plead over where his demurrer or other pleading was disallowed,'"* 
the legislature devoted itself, in 1861, 1883, and 1897," to the 
formulation of a third-party practice procedure. Except for the 1897 
act, which provided a specific provision for cross-complaints, the 
other amendments permitted the court to allow persons other than 
the original plaintiff and defendant to be made parties to an action 
so that there could be a complete settlement of all questions in one 
suit. Similarly, in 1868 the legislature permitted a defendant to plead 
any claim as a counterclaim, except that where plaintiff was a non- 
resident, defendant might not plead claims which he held by assign- 
ment.'2° 

In 1909 came the first concerted legislative policy of speeding up 
the disposition of cases by making it easier to reach the merits of a 
cause. Though the original Code contained two provisions designed 
to require a liberal interpretation—one stating that a judgment was 
to be reversed only where the party complaining had suffered sub- 
stantial prejudice,'*! the other providing that pleadings should be 





17 Report oF CoMMITTEE ON New YorK PRACTICE AND PLEADING, WIs. 
AsseMBLy Jour., App. H. pp. 44-49 (1848). 

mee 1860, c. 138, § 1. The provision was repeated in Wis. Laws 1915, 
c. , § 2. 

9 Wis. Laws 1861, c. 60, § 1; Wis. Laws 1883, c. 41, § 1; Wis. Laws 1897, 
c. 380, § 2656a. 

120 Wis. Laws 1868, c. 4, § 1. 

121 Wis. Rev. Srar. c. 125, § 40 (1858). 
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liberally construed,'**—the 1909 legislature passed Section 3072m'** 
which required as ground for reversal of a judgment evidence that 
the party seeking relief had been denied some substantial right. 

The 1911 legislature again covered the same ground, enacting two 
more provisions designed to achieve liberality. Section 2669a'* per- 
mitted the court to amend pleadings, even though the action be 
changed from law to equity or from contract to tort, as long as the 
amended pleading stated a cause of action arising out of the same 
contract, transaction, or connected with the same subject. Section 
2649a"5 provided that upon a general demurrer a plaintiff should 
not be thrown out of court because his statement of claim was not in 
harmony with the prayer for relief. Again, in 1915, the legislature 
allowed amendment of pleadings from law to equity, or from contract 
to tort,'** the same provision that had been made in 1911. 

Other significant legislative changes liberalized provisions for 
joinder of causes of action by eliminating the categories into which 
claims must be fitted'?? and permitted joinder of parties in the 
alternative.'?* 

The legislature did not confine its expression of dissatisfaction 
with the judiciary to Code amendments. By joint resolution’”® in 1913 
it asked the supreme court to suggest changes to simplify Code 
practice and promote the ends of justice. The court replied with 
a series of suggested changes that formed the basis for the 1915 
amendments. At the same time the legislature gave official status 
to a committee consisting of representatives of the state Senate and 
Assembly, the bar and the Wisconsin Branch of the American In- 
stitute of Criminology.'*° (Justice Winslow was active in the In- 
stitute.) Although the committee was concerned with the structure of 
the courts rather than with the treatment of pleadings, its formation 
furnished still further indication of legislative concern with the manner 
in which the judiciary was functioning. 

The last burst of legislative interest in the Code came in 1929, 
when the legislature declared that broad rule-making power should 

122 Thid., § 21 (1858). 

123 Wis. Laws 1909, c. 192, § 1. 

14 Wis. Laws 1911, c. 353, § 1. In a speech before the State Bar Association, 
Frank T. Boesel attributed the enactment of this section and the section noted in 
note 125 infra to specific legislative dissatisfaction with Supreme Court handling 
of construction of the Code. See Boesel, Rule Making Power, 17 Reprs. or Wis. 
Sr. Bar Assn., 234-254 (1927). 

1% Wis. Laws 1911, c. 354, § 1. 

1% Wis. Laws 1915, c. 219, § 2. 

127 Thid., § 4. 

128 Thid., § 5. 


129 Wis. Laws 1913, Joint Resolution No. 30. 
130 Wis. Laws 1913, c. 560. 
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rest in the supreme court.'*! The court used its rule-making power 
sparingly and made no sweeping changes. It tended to proceed on an 
individual approach to problems as they arose.’ In general the 
changes made in Code provisions treated in this article were minor.'* 

The failure of the legislature to act during the first 50 years of the 
Code’s existence may be attributed to apathy. But certainly there 
were members of the court who were not apathetic in their reactions 
to the Code. Aside from the judicial opinions which often frankly re- 
flected hostility to the Code, Justice Ryan was vehement in extra- 
judicial condemnation of the Code. In 1873 (at the time when the 
derogation canon was most tellingly invoked), addressing the grad- 
uating class of the Wisconsin Law School, Ryan spoke in such scath- 
ing terms of the Code that it is surprising that any liberal decisions 
came from the bench while he sat: 


... And, under pretense of simplifying the administration of 
law and facilitating justice, there has been substituted for it, a 
crude and mischievous theory; which, attempting to dispense 
with skill, dispenses with certainty and security; embarrasses the 
processes of the law; unsettles much, far beyond its purpose, 
which was well settled before; has vastly increased litigation 
and its cost; has impeded justice, and added to the uncertainty 
of the law. If it survives, it will need exposition for generations of 
judges, before its innovations, in all their scope and effect, will 
be settled; and then it will be more or less of an evil, as the courts 
shall have given it more or less of likeness to the system which it 
displaced. Its simplicity is a cheat. It is loose, not simple. Its 
plainness is a fraud. It is vague, not plain. It makes the remedies 
of the law a paradise of doubt and ambiguity.’ 


Later judges did not show the same reverence for the common law. 





131 Wis. Laws 1929, c. 404, § 2. 

1382 “Tt seemed to be the consensus of opinion that this Committee should not 
endeavor to rewrite the Code, but should try to remedy defects which may be 
found in it.”” Minutes of Advisory Committee on Pleading, Practice and Procedure, 
Minute Book 1, Jan. 3, 1930. 

133 The following changes were recommended by the Committee and adopted 
by the Court, concerning provisions of the Code discussed here: (1) pleader must 
set forth facts: the word “ultimate” was inserted before “facts.’”” See 204 Wis. 
iv, vi (1931); (2) counterclaims: provision was broadened to permit the pleading of 
a counterclaim arising out of an occurrence set forth in the complaint. See 212 
Wis. v, viii (1933); (3) cress-complaints: provision was consolidated with that 
concerning counterclaims. See 212 Wis. v, ix (1933). Undoubtedly the reason why 
no sweeping changes were made is that the harm done by the derogation rule had 
been largely eliminated by court and judicial action. The Committee also con- 
cerned itself instead with problems of service by mail, lis pendens, pre-trial pro- 
cedure, revision of the justice courts, criminal procedure, and uniformity of court 
organization. 

“ ie Appress DeLIiverReD BEFORE THE Wisconsin Law ScuHoo., 1873, 
14 (1882). 
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Some sensitivity to outside pressures’ was indicated when, in 
speeches to the bar, judges warned of the dangers lurking in attempts 
to simplify the procedure by frequent amendment.'** By far the most 
active judge in instigating demand for reform was Justice Winslow. He 
was generally credited with the resolution of 1913 which called upon 
the supreme court to suggest necessary changes in the Code.'*’ It is 
significant that he was a justice of the supreme court when the 
court submitted its proposed changes to the legislature,'** which 
adopted them in substance in 1915.'%* 

The court was also active in the agitation which developed in the 
1920’s for transference of the rule-making initiative to the courts. 
In the report to the legislature in 1915, Justice Winslow first suggested 
that the court was better equipped to make necessary changes than 
was the legislature, and that it had in fact traditionally exercised 
such a function. He repeated this observation in an address made 
while he was president of the state bar association.'*! Justice Stevens, 
who was at the time a circuit court judge, was another active sup- 
porter of the proposition. In a speech delivered in 1922'4? he presented 
a favorable analysis of the English procedure in which judges enjoyed 
the right to make rules of practice. Strong support came also from 





136 rey of the State Bar Asscciation indicate some of the sources of pres- 
sure. As early as 1902 the Committee on Legal Education suggested that since 
60 per cent of Wisconsin reversals were due to errors in procedure, it might be 

rofitable to inquire as to whether the reason was insufficient preparation in the 
aw school or some fault in the jurisprudence of the —- courts. Report of 
Committee on Legal Education, 5 Repts. or Wis. St. Bar Assn., 30-34 (1902- 
1903). In 1904 one speaker criticized the refusal of the Court to permit amend- 
ments from law to equity, or contract to tort. See Noyes, Uniformity of the Law, 
G Repts. or Wis. St. Bar Assn. 317, 334-335 (1904-1905). The Court was even 
blamed for the rise of movements like that of the Bull Moose and Social Democ- 
racy because, it was said, if one were rich enough and clever enough, he might 
delay a case for months until time, money, or patience of the other litigant was 
exhausted. See Donnelly, The Law’s Delays, 10 Reprs. or Wis. St. Bak Assn., 
136, 139 (1913). 

1% Winslow, President’s Annual Address, 13 Repts. or Wis. St. Bar Assn., 
71-88 (1919-1921); Relation of Legal Education to Simplicity in Procedure, 37 
Reports or A.B.A., 741 (1912); Jones, Tendencies of Half a Century in Wisconsin 
Courts, 5 Repts. or Wis. St. Bar Assn. 165-173 (1902-1903). See also WINsLow, 
THE Story or A GREAT Court 108 (1912). 

137 See Stevens, English Courts and Procedure, 14 Repts. or Wis. St. Bar Assn., 
209-225 (1922-1923); Editorial, Milwaukee Journal, March 13, 1929. Justice 
Marshall also attributed the procedural reforms of 1909 to Justice Winslow. 
MARSHALL, 2 AUTOBIOGRAPHY 26 (1923). 

1388 The suggestions are contained in Proposep CHANGES IN THE CODE OF 
JupiciaL ProcepuRE IN WISCONSIN SUGGESTED BY THE JUSTICES OF THE WIs- 
CONSIN SuPREME Court (1915), (hereafter referred to as ProposepD CHANGES). 

139 Wis. Laws 1915, c. 219. 

140 PRoposED CHANGES supra note 138, at 3 (1915). 

141 Winslow, President’s Annual Address, 13 Repts. or Wis. St. Bar Assn., 
71-88 (1919-1921). 

42 Stevens, English Courts and Procedure, 14 Repts. or Wis. St. Bar Assn., 
209-225 (1922-1923). 
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certain leaders of the bar. Two members who were especially active 
in creating interest in more sympathetic judical treatment of the 
Code, and who later were instrumental in implementing the court’s 
rule-making power, were Frank T. Boesel'** and William E. Fisher, 
both of whom emphasized the need for flexibility of practice so that 
rules could be quickly and easily changed to meet new situations. 
The solution, as Mr. Fisher saw it, lay in granting the rule-making 
power to the supreme court. Mr. Boesel warned, however, that the 
mere adoption of rule-making power would not correct the situation. 
Until the courts accepted the idea of reform, Boesel remarked, little 
could be expected from the transfer of the rule-making initiative to 
the court. Probably he accurately portrayed the prevailing attitude 
when he stated: 


... Yet we know that perhaps in no Code state more than in 
Wisconsin, with the possible exception of Missouri, was a man 
kicked out of court quicker for having mistaken his remedy, 
that is, for having sued in tort when he should have sued in con- 
tract, or vice versa, and most remarkable of all, he was not even 
permitted to amend, because, as the courts said, the chasm be- 
tween the different remedies was too great. This was the acknowl- 
edged rule in Wisconsin as late as the 127th Wisconsin and 
continued to be so until changed by the Legislature in 1911." 


He did feel, however, that one of the greatest statutory improvements 
would lie in adoption of a summary judgment procedure. Such 
legislation would, in effect, overrule the court decision in Pfister v. 
Wells'*’ that sham or frivolous pleadings could not be dismissed if 
verified.'** 


Use of Code by Court to Enforce Own Policy 


_ The most significant aspect of court reaction to the Code was 
evidenced, of course, not in extrajudicial and lobbying activity in 





43 Report of Committee on Practice and Procedure, 15 Repts. or Wis. St. Bar 
Assn., 161-174 (1924-1925). 

14 Fisher, Present Status of Rule Making Power in Wisconsin, 17 Repts. oF 
Wis. Str. Bar Assn., 217-234 (1927); A Comparative Study of English Prodecure, 
15 Repts. or Wis. St. Bar Assn., 174-192 (1924-1925). 

46 The remarks were made during a discussion following a speech of Theodore 
W. Brazeau on What May Be Done to Lessen the Time and Expense Involved in 
the Trial of Cases, delivered before the Wisconsin Bar Association. 15 Reprs. or 
Wis. St. Bar Assn., 174-189, (1924-1925). 

46 Td. at 188. 

47 92 Wis. 171, 65 N.W. 1041 (1896). 

48 The suggestion was contained in the Report of the Committee on Pleading 
and Practice, of which Mr. Boesel was chairman. 15 Repts. Wis. St. Bar 
Assn., 161-174 (1924-1925). This change was later adopted by court rule. See 204 
Wis. iv, vii, 237 N.W. xi, xii (1931). After the change in the rule-making power 
had been accomplished and when the constitutionality of the delegation became 
an issue, Boesel was a leader among counsel who supported the legislative enact- 
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which aid of the bar was enlisted, but rather in the policies expressed 
or implied in opinions concerning the Code. Throughout judicial 
opinions alluding to Code changes ran a number of different policy 
judgments. (1) Sometimes the court seemed to feel that either the 
court or an opposing litigant should be estopped from changing a 
pleading practice upon which reliance had been placed. (2) Sometimes 
the court appeared to feel that a Code construction contended for 
was required by policy derived from the principles of the separations 
of powers. (3) The court may at times have been strict in its demands 
upon pleadings as a device to spur parties to dig up materials to 
better inform the court. (4) Occasionally the court seemed to feel 
that a particular construction would lead to the more efficient work- 
ing of the judicial machinery. 

Justice Marshall frequently based his decisions on an approach 
akin to estoppel. For example, although he admitted the court might 
have been mistaken when it initially held that a pleading could not 
be amended so as to change the form of an action, he felt that liti- 
gants had come so to rely on the practice that “‘it is too late to change 
the practice now.’’!*® There was another side to his estoppel argument. 
An adversary who replied to a defective pleading and then raised 
his objection did not waive his rights to object. After all he had shown 
that he understood the true nature of the pleading." This may also 
explain Marshall’s refusal to permit a plaintiff to change his cause of 
action based on contract after he had proceeded through a trial with- 
out attempting to state a claim in contract." 

It was Marshall, also, who out of respect for the separation of 
powers refused to construe the Code to permit a form of pleading not 
specifically authorized, although he admitted the pleading would be 
desirable."** But such respect for legislative supremacy in the area of 
policy choice was singularly lacking in early opinions of the court, 
particularly on the part of Justices Dixon and Ryan." 
ment. See In re Constitutionality Case, 204 Wis. 501, 236 N.W. 717 (1913). He 
was also a member of the Advisory Committee on Ple , Practice and Pro- 
cedure from the time of its inception in 1930 until it was re by the Judicial 
Council in 1951. 

149 Gates v. Paul, 117 Wis. 170, 182, 94 N.W. 55, 59 ith For a rather curious 
limitation of this estoppel idea to instances where roperty rights were involved, 
ms Stinnett v. Noggle, 148 Wis. 603, 610, 135 N.W. 167, 170 (1912) (concurring 

inion ; judicial error in requiring that counterclaim exist at time cause of action 
fi ed could be corrected because no property —s involved). 

1° F.g., Manning v. School District fet No. 6, 124 Wis. 84, aK) N.W. 356 (1905) 
(counterclaim contained in answer and not pleaded cifical y). 

161 See Klipstein v. Raschein, 117 Wis. 248, 94 N. 63 (1903). 
8 Kollock v. Scribner, 98 Wis. 104, 73 N. W. 776 (1897). 
153 See [Dixon] Su rs of Kewaunee County v. Decker, 30 Wis. 624, 626 


(1872) and Ryan, Appress DeLivereD BerorE THE Wisconsin Law ScHoon, 
1873, 14 (1882). 
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In later years judges showed a growing concern lest the liberal 
attitude applied by courts in examining pleadings be abused by coun- 
sel who drew their pleadings so loosely that the court must do all the 
work itself. The most explicit expression of this belief came in 1927, 
when Justice Eschweiler rather testily refused to apply a liberal 
construction rule in determining whether certain pleadings suffi- 
ciently stated the facts: 


[The pleading] gives another illustration of the possibly growing 
tendency to apparently rely upon the liberality of the court 
rather than upon the industry, care and skill of a pleader.™ 


Only Justice Marshall seemed to have no objection to this practice. 
His decisions often reflected prodigious research, even though counsel 
neglected either to present an argument for a certain line of construc- 
tion or failed to present cases in support of their view.'* 

The policy which most concerned the court was that of improving 
judicial administration. It is not insignificant that this factor was 
expressly mentioned in twenty cases involving application either of 
the derogation or the remedial construction canons. In decisions 
characterized by narrow, often hostile construction of the Code, the 
belief was frequently expressed that such interpretation would lead 
to uniformity of result. Justice Ryan was most frank: 


And it is time that those who administer the code should 
recur to its policy of plain and direct certainty, and rescue it 
from prostitution to duplicity and ambiguity, and all the juridical 
evils of loose and uncertain administration, more dangerous to 
even and uniform justice than the worst technicalities of the 
most intricate system.'*” 


This judicial tenderness for the requirement of certainty was coupled 
with the opportunity for a litigant to begin again if his pleading 
were dismissed. This was indicated in Carmichael v. Argard.'** Justice 





154 Rosenthal v. First Bohemian B. & L. Assn., 192 Wis. 326, 328, 212 N.W. 
526, 527 (1927). See also Scholtz v. Kerschensteiner, 194 Wis. 92, 100, 215 N.W. 
889, 891 (1927) (‘‘While pleadings under the Code must be liberally construed, 
they cannot be loosely drafted as to make them a mere hit-or-miss proposition.”’); 
State ex rel. Leiser v. Koch, 138 Wis. 27, 32, 119 N.W. 839, 841 (1909) (Court re- 
fused to construe complaint as sufficiently stating ultimate facts because it had 
‘no assurance that we have before us the ordinances ay, Fm that subject.’’) 

66 F’.g., Miller v. Bayer, 94 Wis. 123, 68 N.W. 869 (1896) (Marshall referred to 
24 cases in support of construction as well as to statute requiring that pleadings 
be liberally construed; counsel provided none of these citations in briefs.) 

186 See, e.g., Stowell v. Eldred, 39 Wis. 614, 630 (1876); Mowry v. Hill, 11 Wis. 
146, 147 (1860). 

87 Pierce v. Carey, 37 Wis. 232, 235 (1875). Cf. Supervisors of Kewaunee 
County v. Decker, 30 Wis. 624, 626 (1872); Joseph Dessert Lumber Co. v. Wad- 
leigh, 103 Wis. 318, 322, 79 N.W. 237, 239 (1899). 

68 52 Wis. 607, 610, 9 N.W. 470, 472 (1881). 



























































APPLICATION OF THE DEROGATION RULE 123 





January] 


Taylor admitted that a more liberal rule might be expected if a 
defendant asked to amend his pleadings than where the request 
came from the plaintiff, for the plaintiff, if forced to discontinue the 
action, might start again by paying a small bill of costs. The defend- 
ant, on the other hand, lost his rights if he were not allowed to amend. 
Similarly, at the trial level the court would be more lenient in allow- 
ing amendments. The failure of the opposing party to raise his objec- 
tion at the pleading stage led to a kind of estoppel, Taylor thought. 
Actually the entire emphasis on certainty appears fallacious since a 
motion to make more definite and certain was always available to the 
party who felt himself harmed by a vaguely drafted pleading.’ 

Contrariwise, where the construction was liberal, the result was 
justified by pointing out that more speedy settlement of cases would 
follow by preventing multiplicity of suits,"*° by keeping pleadings 
simple and easy to understand, and by trying cases on their merits 
through the elimination of unmeritorious, technical defenses and 
useless forms.'*? Perhaps the general attitude of later courts was 
summed up in Stinnett v. Noggle:* 


While it is not the function of the courts to sweep away statutory 
barriers, it is their function to so construe statutes, when reason- 
ably possible, as to require parties to try their cases on the merits 
and to restrict them to a minimum amount of tactical maneuver- 
ing which usually results in unnecessary delay and expense. 


Only in a relatively few cases did the court indicate that its par- 
ticular interpretation was colored by substantive policies it con- 
sidered just. Particularly where strict rules of construction were 
invoked, it was possible that the court was expressing its dislike for 
vague and indefinite legislation. Perhaps it was this belief that moved 
Justice Dixon to comment that if the legislature desired a certain 
construction, it could specifically state so in appropriate legislation.’ 

Again, the use of the derogation rule might be explained on the 
basis of the belief that there was some moral superiority in common 
law over statute law. There was evidence of such a belief in the con- 





169 Milwaukee Trust Co. v. Van Valkenburgh, 132 Wis. 638, 643, 112 N.W. 
1083, 1084 (1907). This latter remedy also had the redeeming feature of being less 
stringent, although it still protected interests of the opposing party. 

160 Faurot v. Gates, 86 Wis. 569, 574, 57 N.W. 294, 295 (1893). 

161 Learmouth v. Veeder, 11 Wis. 138, 142 (1860). 

162 Justice Marshall was a leading exponent of this view. See Bieri v. Fonger, 
139 Wis. 150, 154, 120 N.W. 862, 864 (1909); Jones v. Monson, 137 Wis. 478, 
482, 119 N.W. 179, 181 (1909); Milwaukee Trust Co. v. Van Valkenburgh, 132 
Wis. 638, 643, 112 N.W. 1083, 1084 (1907); Manning v. School District No. 6, 
124 Wis. 84, 91, 102 N.W. 356, 358 (1905). 

163 148 Wis. 603, 609, 135 N.W. 167, 170 (1912). 
164 Supervisors of Kewaunee County v. Decker, 30 Wis. 624, 626 (1872). 
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stant references to the ‘essential and inherent differences’’ between 
actions at law and equity which the legislature was forestalled from 
changing,’ and in efforts to insulate from change some social status 
the court felt proper, as for example, the common law fiction that a 
wife had no legal existence apart from that of her husband.'** Con- 
versely, the use of such terms as “humane’’ and “beneficent’”’ to 
describe objectives of Code pleading in certain liberal interpretation 
cases would indicate an acceptance of the judgment that the Code 
was designed to correct some serious wrong.!® 

By tabulating the nature of the interest involved in each of these 
cases some hint is gained of what was perhaps the underlying reason 
behind the choice of the particular techniques of construction. Of 
fifty-three instances examined in which these statutory canons were 
invoked, forty-seven cases presented questions of vested property 
rights. The derogation rule was applied fifteen times, the liberal 
construction rule thirty-two times. Only six times was there a non- 
property interest. In those cases the liberal canon of construction 
was applied on all but two occasions.’ 

Thus, the canons of statutory construction seem to have been 
relatively unimportant in guiding the court to the results. Rather, 
these canons were employed to protect property interests and to aid 
the court in problems of judicial administration. The advocate’s 
responsibility was also in the picture, however. Too often counsel 
was content to rely on a quick reading of the wording of the statute 
alone, and made either no attempt or only a half-hearted attempt to 
point out the policy considerations involved. The court was often 
allowed to state as presumptions propositions that counsel might 
well challenge, particularly where those propositions ran counter to 
express wording of the statute itself. Cases which marked a liberal 
trend were generally ignored in subsequent briefs, until resurrected 
by the court itself. 





166 F'g., Bonesteel v. Bonesteel, 28 Wis. 245, 250 (1871); Anderson v. Case, 
28 Wis. 505, 509 (1871); Supervisors of Kewaunee County v. Decker, 30 Wis. 
624, 629 (1872); Pierce v. Carey, 37 Wis. 232, 235 (1875). 

16 Prochnow v. Northwestern Iron Co., 156 Wis. 408, 145 N.W. 1098 (1914). 

167 F.g., Rylander v. Laursen, 113 Wis. 461, 89 N.W. 488 (1902); Gunn v. Madi- 
gan, 28 Wis. 158, 164 (1871). 

%8 Only two cases hint that this was the reason. In Faurot v. Gates, 86 Wis. 
569, 57 N.W. 294 (1893), a surety sued one of several co-sureties for contribution. 
Defendant argued that the legal rule of aliquot shares was determinative. Held, 
the equity rule was governing, since it more nearly allowed plaintiff to realize the 
rights he had contracted for. See also Justice Marshall, concurring in Stinnett 
v. Noggle, 148 Wis. 603, 610, 135 N.W. 167, 170 (1912), where he indicated that 
the Court need not be reluctant to depart from an earlier ruling, because here no 
property rights were involved. 











Comment 


RECENT DEVELOPMENTS IN THE LEGISLATIVE 
REDISTRICTING STRUGGLE IN WISCONSIN 


The past two legislative sessions in Wisconsin have been hotbeds 
of activity concerning the redistricting! of state assembly and sena- 
torial districts. The repercussions of the legislative action have been 
two lawsuits, columns of newspaper dissertation on the subject, and 
probably as hot a political issue to the Wisconsin voter as the state 
has seen. This comment will describe what happened and analyze 
the policy factors involved in redistricting as they apply to the two 
recent Wisconsin Supreme Court cases. 


IMMEDIATE BACKGROUND 


As the 1951 legislature convened, the Wisconsin Constitution 
placed upon it a mandate to redistrict on a population basis.? The 
preceding two decades had seen two federal censuses taken without a 
substantial redistricting being made,*? and those who favored com- 
pliance with this constitutional duty were determined the 1950 census 
should not also be ignored. The groundwork for a redrawing of dis- 
tricts had been laid by the committee on reapportionment created by 
a Wisconsin Legislative Council resolution in July, 1950.4 This 
committee, named after its Chairman, former Chief Justice Marvin 
B. Rosenberry, recommended to the council a redistricting plan for 





1 The term “reapportionment” has generally been used in referring to this 
subject, but, the political scientists tell us, that term is better reserved for de- 
scribing the allotting of representatives to the areas which have sisedy bere been 
Legal Ret laid out, or “redistricted.”” Harvey, R ts of State Legislat 

irements, 17 Law & ConTemp. Pros. 364, 365 (1952). Using pene el terms 
in my he manner, reapportionment i is not at all involved i in Wisconsin since its legis- 
lative districts are “single-member districts” ; i.e., each district has only one repre- 
este so no yore wpe d- is called for. Wis. nsT. Art. IV, §§ 4-5. The words 
rtion and district anew” are used, however, in Art. IV, § 3. 
Wis. Const. Art. IV, § 3. 

At their first session after each enumeration made by the authority of the 

United States, the legislature shall apportion and district anew the members 

of the senate and assembl , according to the number of inhabitants. 

3 For a comment on these breaches of duty and the litigation arising from them, 
see Comment, 1949 Wis.’ L. Rev. 761. The 1949 legislature’s passing of a pro 
constitutional amendment to make redistricting a job for a commission of five 
high state officials if the legislature failed to do it at its first session after each 
census is discussed in Fairchild and Seibold, Constitutional Revision in Wisconsin, 
1950 Wis. L. Rev. 201, 208. However, this ‘proposal failed of the required second 
passage by the 1951 legislature. 

‘ For sketches on the work of this committee see LeGIsLATIVE REFERENCE 
Lisrary INFORMATIONAL BULLETIN No. I B 107, Analysis of Chapter 728, Laws 
of 1951—Legislative Apportionment (Sept. 1951). 
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passage, at the same time urging consideration of a constitutional 
amendment to better protect the sparsely populated northern coun- 
ties which would lose representatives under the population-based 
redistricting bill recommended. 

This recommendation indicates that the Rosenberry committee 
had not reached agreement on the bitterly debated question of 
whether legislative districts should be drawn so that each contains an 
equal amount of people, or whether sparsely populated areas should 
get more representatives than they would under this “exact’’ equality 
in numbers theory. It is this question that lies at the heart of the 
redistricting struggle in Wisconsin and all the other states grappling 
with the problem. Both sides put forth long lists of arguments sup- 
porting their answers to the question, but the arguments can be 
epitomized as two: (1) For every person, an equal voice in the legis- 
lature; (2) On the other side: Don’t let the big cities gain control, 
but preserve the minority rights of the non-urbanite.® 

The lineup of the states at the time the Rosenberry committee sat 
shows the difference of opinion on this question, for one-third of the 
states had a “‘population only’’ basis, one-third had area considera- 
tions in both houses, and the remaining third had adopted one theory 
for one house and the opposite theory for the other.* Though ardent 
proponents of either view may find it hard to believe, there is no 
unanimity of opinion as to which is the “better view’’ here; even the 
more learned students of government generally reserve a decision on 
the merits for further study.” 


ACTION BY THE 1951 LEGISLATURE 


The 1951 session of the Wisconsin legislature also reflected this 
divergence in views on the “proper’’ basis for representation. The 
warring factions there were able to reach a compromise, however, by 
enacting Chapter 728, Laws of 1951, which became popularly known 
as the Rosenberry Act.® 


5 Lists of arguments used by each side are found in LEacur oF WoMEN VOTERS 
oF WISCONSIN, REAPPORTIONMENT 4-5, 19 (Jan. 1952). 

6 Jd. at 22. But Harvey, supra note 1, at 368, put only 14 states in the “‘popu- 
lation only” group. 

7See Luce, LecisLative PrincipLes—Tue History anp Tueory oF Law- 
MAKING BY REPRESENTATIVE GOVERNMENT 336 (1930): “Indeed he must be 
sanguine and 94 satisfied who thinks that even yet the wisdom of the revolu- 
tion vee ak pulation as the basis for representation] is established ee 
dii Shall. Legislative Apportionment and the Law, 18 Temp. L.Q. 388 

richy — it is said im ———— of our representative assemblies might 

result from “reconsideration o oo wholesale egalitarian populational representa- 
tion with which we are alleged] 

8 See DavipsEN, FLORENCE S icmasene APPORTIONMENT IN WISCONSIN: 
A Case Srupy (unpublished thesis in University of Wisconsin Library, 1952), 

















January] COMMENT 127 

The Rosenberry Act, made up of four sections, provided for newly 
drawn assembly and senate districts in sections 1 and 2 respectively. 
Section 3 declared: 


There shall be submitted to the vote of the people at the gen- 
eral election in November, 1952, an advisory referendum on the 
question: 


‘Shall the constitution be amended to provide for the estab- 
lishment of either senate or assembly districts on an area as 
well as population basis?”’ 


If the above question is rejected by a majority of the electors 
voting on such referendum, sections 1 and 2 of this act shall take 
effect January 1, 1954, otherwise said sections 1 and 2 of this act 
shall not be effective. 


Section 4 provided: 


. .. it is the intent of the legislature, in enacting this act, that 
each part of the act be deemed to be essentially and inseparably 
connected with and dependent upon every other part. The legis- 
lature does not intend that any part of this act shall be the law 
if any other part is held unconstitutional. 


Although the Rosenberry Act aroused most interest at the time, 
the 1951 legislature also passed three joint resolutions concerning 
amendment of the redistricting provisions of the Wisconsin Consti- 
tution. Joint Resolution 30A (No. 55, Laws of 1951) provided for 
redistricting the senate on a 40 per cent area—60 per cent population 
basis, while continuing population as the sole basis for the assembly. 
Joint Resolution 48A (No. 56, Laws of 1951) proposed to solidify in 
the constitution the number of assembly districts each county should 
have, leaving the senate on a population basis. The other resolution, 
Joint Resolution 50S (No. 59, Laws of 1951), proposed that the 
senate be redistricted on an area and population basis without speci- 
fying how much weight should be given to each factor, the assembly 
to remain on a population basis. P 

It is this latter joint resolution which became important when it 
was again passed by a majority of the 1953 legislature as Joint 
Resolution 7A (No. 9, Laws of 1953) and approved and ratified by a 
majority of the voters at the April, 1953 election.® 





which traces the steps of the 1951 Wisconsin legislature culminating in the 
Rosenberry Act. An insight into the names behind and the purported and “actual” 
reasons for the 1951 Act can be gained from this study, which utilized personal 
interviews with leading legislators, and compared the roll call votes of each 
legislator with the immediate effect of redistricting on his political status. 

® See pp. 131 et. seq., infra for discussion of this amendment and its fate at the 
hands of the Wisconsin Supreme Court. 
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Tue First Lawsuit 


Before the advisory referendum provided for by the Rosenberry 
Act could be held, an original action’® was begun before the Wis- 
consin Supreme Court to compel the secretary of state to proceed 
with a forthcoming election on the basis of the redistricting set out 
in sections 1 and 2 of that Act. The petitioner-taxpayers argued that 
the legislature, in complying with its constitutional mandate to re- 
district during its first session after the federal census via the first 
two sections of the Act, had exhausted its power to legislate on the 
subject." Consequently, it was asserted, the advisory referendum 
provision was beyond the legislature’s authority, since a ‘‘Yes’’ vote 
at the referendum would render the redistricting sections ineffective 
and nullify the legislature’s fulfillment of its constitutional duty. 

The petitioners then attacked the non-severability provision of 
section 4, contending that this apparently unique use of a severability 
clause should not be allowed to affect the “conclusive presumption’’ 
that the legislature intended to heed its constitutional mandate to 
redistrict. The practical point was stressed that since a new redistrict- 
ing plan was provided in sections 1 and 2, there would be no gap in 
districting and the court could therefore take effective action.” 

The attorney general, appearing on behalf of the respondent, the 
secretary of state, first invoked the presumption of constitutionality, 
which he argued should apply to the Rosenberry Act just as it does to 
any other statute.’* He cited the last preceding Wisconsin redistrict- 
ing case, State ex rel. Martin v. Zimmerman," as controlling in this 
case, and stressed the prior case’s language indicating the court’s 
limited role in redistricting and its lack of power to coerce the legis- 
lature into acting or to control legislative discretion. 

The crux of the respondent’s argument was that the legislature had 
not yet set up the redistricting plan under which petitioner wanted 
the election held, since section 3 of the Rosenberry Act said that the 
redistricting plan of sections 1 and 2 should not be effective if the 





10 State ex rel. Broughton v. Zimmerman, 261 Wis. 398, 52 N.W.2d 903 (1952). 

1 The arguments here summarized are taken from the petitioners’ brief in the 
Broughton case, note 10 supra. 

2 The danger of such an absence of a redistricting plan was emphasized by the 
court in the next preceding yy pm , State ex rel. Martin v. Zimmerman, 
249 Wis. 101, 23 N.W.2d 610 (1946) argely to prevent such a gap, the court 
declined jurisdiction i in that action to enjoin the secretary of state from holding 
elections under the redistricting plan set up in 1931-32, there having been no new 
redistricting after the 1940 census. 

13 Respondents’ contentions are summarized from the respondents’ brief in the 
oughton case, note 10 supra. 

“7 "949 Wis. 101, 23 N.W. od 610 (1946). See note 12 supra for the form of action 
there involved. 
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advisory referendum resulted in a ‘“Yes’’ vote, but should become 
effective only in case of a majority of ‘“No’’ votes. Respondent’s 
brief conceded that, had the 1951 legislature passed a valid redis- 
tricting act, no new redistricting could be made until the next federal 
census. However, it asserted, even if the “‘Yes’’ vote won and the 
Rosenberry scheme was therefore ineffective, the next legislature 
could redistrict, since there then would have been no valid redistrict- 
ing after the 1950 census. In other words, the power to redistrict was 
a continuing one and did not lapse merely because the first legislative 
session after the census had failed to obey the constitutional mandate 
to “apportion and district anew.’’™ 

The respondent further argued that the non-severability section 
must be given effect as written, since it was “a clear unambiguous 
declaration of legislative intent, and cannot be disregarded without 
doing violence to that intent.’ That is, even if the advisory refer- 
endum provision were in excess of the legislature’s power, there would 
be no new redistricting under sections 1 and 2, since the legislature 
had expressly declared that its intent was for the whole Act to fall 
if any part of it were held unconstitutional.” 

The Wisconsin Supreme Court by a six to one majority held the 
Rosenberry Act constitutional in toto and left the way clear for the 
advisory referendum at the November, 1952 election. After noting 
the coordinate nature of the branches of government, the court 
declared that the power to redistrict is in the legislature alone and 
that the courts cannot compel the legislature to perform its constitu- 
tional duty if it neglects to do so. The court relied primarily on the 
Martin case" for these propositions. 

The first question was the validity of section 4, since this would 
determine whether the court could hold part of the Act vajd but 
preserve the rest or whether the whole Act must be held constitu- 
tional to save any part. The constitutional issue apart, the question 
of severability, the opinion pointed out, presented solely a problem 





1 Wis. Const. Art. IV, § 3. 

16 Brief for Respondents, p. 42, Broughton case, note 10 supra. Petitioners saw 
Section 4 in a quite different light, describing it as a “. . . bold attempt... to 
coerce a Court into accepting an unconstitutional scheme...” and “. . . brazen 
effrontery shown by a legislature to the principles of constitutional government.” 
Reply Brief for Petitioners, p. 11. 

17 Assistant Attorney General Roy Tulane, in oral argument for the respondent, 
did admit, however, that the legislature had shirked its moral obligations in 
attaching Sections 3 and 4 to the redistricting provisions ordered by the constitu- 
tion. The Capital Times (Madison), March 7, 1952, p. 3, cols. 5-6. 

18 249 Wis. 101, 23 N.W.2d 610 (1946). Also relied on were three cases from 
other jurisdictions: Waid v. Pool, 255 Ala. 441, 51 So. 2d 869 (1951); Fergus v. 
Marks, 321 Ill. 510, 152 N.E. 557 (1926); Jones v. Freeman, 193 Okla. 554, 146 
P.2d 564 (1943). 





















































130 WISCONSIN LAW REVIEW [Vol. 1955 


of legislative intent: Did the legislature intend valid sections to 
stand as law despite the unconstitutionality of certain other sections? 
In the instant case the Wisconsin court saw “no necessity . . . to 
grope in darkness in an effort to spell out the legislative intent.’’” 
The intent was clearly expressed in section 4: No part of the Act 
should stand if any other part were held unconstitutional. To dis- 
regard this and hold the redistricting sections good although section 
3 were held unconstitutional would be to usurp legislative power; 
the court and not the legislature would be doing the redistricting. 
Therefore, the court determined, if the advisory referendum section 
should fall, the whole Act would be void because of section 4. 

The court held section 3 valid. The court reiterated that affirma- 
tive judicial relief was not available where a legislature failed or was 
late in redistricting; a court could act only to declare unconstitu- 
tional an apportionment act violative of a constitutional provision. 
The advisory referendum provision was not void as an invalid delega- 
tion of legislative power, since the legislature clearly may pass a 
law to become operative only on the happening of a certain con- 
tingency, here a “No” vote at the referendum.” Furthermore, 
section 3 was not invalid even though it might cause the redistricting 
sections to be ineffective, since that result would merely amount to 
a failure to redistrict and so would not present a breach of duty of 
the type against which the court could grant relief. 

Thus the whole Act was declared constitutional. The latter part of 
the opinion mentions a practical basis for this holding: The Rosen- 
berry Act at least might result in a redistricting, whereas to declare 
section 3 (and therefore the whole Act) unconstitutional would force 
the 1953 legislature to start from scratch and possibly mean no 
redistricting at all, as was the case after the 1940 census. 

The lone dissenter, Justice Fairchild, followed the line of argument 
set forth in petitioners’ briefs. He found the non-severability section 
to exceed legislative power. Section 3, too, he held beyond the power 
of the legislature; the legislature had exercised all the power it had in 
regard to redistricting when it acted to set up the new districts in the 
first two sections of the Rosenberry Act. Those two sections should 
stand alone then, providing a new redistricting under which the 
forthcoming election should be held, as petitioners prayed. 





19 State ex rel. Broughton v. Zimmerman, 261 Wis. 398, 410, 52 N.W.2d 903, 
909 (1952). 

2° The court here relied principally on State ex rel. Van Alstine v. Frear, 142 
Wis. 320, 125 N.W. 961 (1910), where the act providing for Wisconsin’s primary 
election law was held valid even though it was not to take effect until and unless 
approved by the voters at a general election. 
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AcTION BY 1953 LEGISLATURE AND THE PEOPLE 


In accordance with the mandate of section 3 of the Rosenberry 
Act, the following question was submitted to the people in an advisory 
referendum in November, 1952: 


Shall the Constitution be amended to provide for the establish- 
ment of either Senate or Assembly districts on an area as well 
as population basis? 


The answer was “No” by a vote of 753,092 to 689,615," so that 
section 3’s provision that in such event “sections 1 and 2 of this 
act shall take effect January 1, 1954’’ became operative. 

The “‘area-backers’’ of the 1953 legislature were undaunted by this 
defeat, however, and in Joint Resolution No. 9 the legislature again 
adopted the proposed constitutional changes contained in the 1951 
legislature’s Joint Resolution No. 59, which advocated districting 
the assembly by population alone and the senate by area as well as 
population, without providing a specific weighting for each factor. 
Joint Resolution No. 9 further provided that: 


... the foregoing proposed amendment be submitted to a vote of 
the people at the election to be held on the first Tuesday of April, 
1953, and if a majority of the voters voting thereon approve this 
amendment, it shall become a part of the constitution of the 
state; and be it further 

Resolved, That the question of ratification of the foregoing 
amendment be stated on the ballot as follows: 

“Shall sections 3, 4 and 5 of article IV of the constitution be 
amended so that the legislature shall apportion, along town, 
village, or ward lines, the senate districts on the basis of area and 
population and the assembly districts according to population?”’** 


The area-backers this time were victorious by a close margin; 
the amendment was adopted that April by a vote of 433,043 to 
406,133.°* 

On May 13% the senate passed Bill 632S., to become known as the 
Rogan Act, which created new sections 4.01 and 4.02 of the statutes 
of 1953. Section 4.01 reenacted the Rosenberry Act’s redistricting 
of assembly districts, while section 4.02 redistricted the 33 senate 
districts by a formula giving a weight of 30 per cent to dry land area, 





21 “Referendum Submitted November 4, 1952,”’ Laws of Wisconsin (1953), p. 
611. 


22 State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 650, 60 N.W.2d 416, 
419 (1953). 

3 Thid. 

*% Index to the Journals of the Seventy-First Session of the Wisconsin Legisla- 
ture 253 (1953). 
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and 70 per cent to population.** The assembly gave its approval on 
May 19,?* and on June 3 the bill became law (as Chapter 242, Wis. 
Laws 1953) when it was signed by the governor.?’ 


THE Seconp Lawsuit 


On June 5 the battle began again. The secretary of state announced 
that he considered the Rogan Act unconstitutional, and hence would 
call the 1954 elections on the basis of the Rosenberry Act.?* The state, 
through the attorney general, proceeded to seek a declaratory judg- 
ment that the Rogan Act was valid and that the 1954 elections 
should be called in accordance with that law. On July 3,” permission 
was granted to bring the action in the Wisconsin Supreme Court as a 
matter publicit juris involving no disputed questions of fact.*° State 
ex rel. Thomson v. Zimmerman," the second redistricting law suit in 
little over a year, was about to come before the court. 

The presentation of arguments in the Thomson case was somewhat 
unusual in that the burden of proof on the main issues was upon the 
defendant. This was due to the fact that, since the primary issues 
were the validity of the constitutional amendment and the validity 
of the Rogan Act, the presumption of constitutionality operated in 
the plaintiff’s favor.** For that reason a presentation of the defend- 
ant’s arguments first will serve to clarify the issues. 

The secretary of state defended his refusal to follow the Rogan 
redistricting plan with a “‘double-barreled”’ argument.* First, assum- 
ing the constitutional amendment valid, the Rogan Act was in itself 
an invalid enactment. Secondly, he maintained, the area amendment 
was unconstitutional so that the Rogan Act based upon it was invalid. 


Validity of the Rogan Act Itself 


The defendant asserted that the 1953 legislature had no power to 
enact the Rogan Act. Basing his argument on the Broughton case,* he 
contended that once the legislature has carried out the constitutional 





% Brief for Plaintiff, p. 5, State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 
60 N.W.2d 416 (1953). All following citations to briefs refer to the briefs of this 


case. 
2 Index to the Journals of the Seventy-First Session of the Wisconsin Legisla- 


ture 253 (1953). 
27 Tid. 
28 The Capital Times (Madison), June 5, 1953, p. 1, col. 3. 
29 Brief for Plaintiff, p. 1. 
( 30 _ ex rel. Thomson v. Zimmerman, 264 Wis. 644, 647, 60 N.W.2d 416, 417 
1953). 
31 264 Wis. 644, 60 N.W.2d 416 (1953). 
82 The arguments of the plaintiff are summarized from the plaintiff’s brief and 
reply brief. 
33 The arguments of the defendant are summarized from the defendant’s brief. 
4 State ez rel. Broughton v. Zimmerman, 261 Wis. 398, 52 N.W.2d 903 (1952). 

















January] COMMENT 133 
mandate to redistrict, it has no power to repeal such redistricting or 
to substitute a new one until its first session after the next federal 
census. Since the amendment neither expressly nor impliedly author- 
ized a new redistricting prior to that time, the Rosenberry Act must 
stand until after the 1960 census. 

The defendant further charged that the Rogan Act conflicted 
with provisions of the constitutional amendment. Although the 
amendment abolished the necessity for retaining county lines in 
setting up assembly districts, the Rogan Act did retain them, thereby 
preventing the nearer approach to exact equality which would have 
been possible by disregarding county lines. It was charged that other 
large deviations from equality were present, and that these devia- 
tions were further increased by the use of “dry’’ land area only 
instead of both water and land area in applying the formula. 

The plaintiff conceded that, had there been no amendment to the 
constitution, the legislature’s power to redistrict would have been 
exhausted until after the next census. The amendment, however, 
changed the situation. The Cunningham case* had held that the 
duty to reapportion was a continuing one, and that if an act passed 
in attempting to perform the duty were invalid, another could be 
passed. Therefore, maintained the plaintiff, since a constitutional 
amendment invalidates all prior laws inconsistent with it, the duty 
to redistrict had not been fulfilled and the legislature did have the 
power to enact the Rogan Act. Further, if there were any doubts in 
the matter, they should be resolved in favor of the interpretation 
placed upon the amendment by the legislature. 

The plaintiff asserted that there was no inconsistency between the 
Rogan Act and the area amendment. Plaintiff argued that the legisla- 
ture could use its discretion in following county lines in setting up 
assembly districts. The importance of county unity, the “practical”’ 
advantage of using county lines, and the fact that no county had be- 
fore this suit complained of this use of county lines, supported this 
argument. Furthermore, the plaintiff maintained, the variations in 
equality resulting therefrom were small. The argument of defendant 
that water area as well as land area should have been used was 
dismissed as being “utterly without merit.’’* 


Validity of the Constitutional Amendment 


The defendant claimed that the question form*’ in which the 
amendment was submitted incorrectly stated its actual effect. The 


, on ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 724 
(1 . 

% Reply Brief for Plaintiff, p. 24. 

37 Stated on p. 131, supra. 
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question clearly stated that senate districts would be bounded by 
town, ward or village lines, while actually the proposed amendment 
applied that restriction only to assembly districts. In fact, claimed the 
defendant, the proposed amendment eliminated the only restriction 
provided in the constitution upon the formation of senate districts, 
i.e., the prohibition against dividing an assembly district in forming a 
senate district.** 

Section 1, Article XII of the Wisconsin Constitution requires that 
each amendment submitted to the people be submitted in a manner 
that allows them to vote on each amendment separately. The area 
amendment, asserted the defendant, violated this provision by in- 
cluding four separate amendments in one. They were: 

(1) apportioning senate districts by area and population; 

(2) removing the exclusion of Indians not taxed and soldiers and 
officers of the United States Army and Navy from the inhabi- 
tants to be counted in determining population; 

(3) changing the boundary requirements for assembly districts; 

(4) removing the restriction that assembly districts cannot be 
divided in forming senate districts. 

These changes, asserted the defendant, were all important, and the 
fact that they were independent changes was illustrated by the fact 
that the Rogan Act incorporated only the first of them. 

The defendant further maintained that the area amendment vio- 
lated Article IV of the United States Constitution, guaranteeing a 
republican form of government, by including area as a factor in rep- 
resentation. He also maintained that this violated sections one and 
two of the Fourteenth Amendment by denying equal protection of 
the laws. Several other arguments submitted by the defendant were 
not considered in the final decision. 

The plaintiff maintained that as a “practical proposition’’®® it 
was true, as the question submitted to the voters stated, that senate 
districts would be bounded by town, village or ward lines. This would 
be so because of “administrative considerations in handling of elec- 
tions.’’*° The reason for eliminating the prohibition against dividing 
an assembly district in the formation of senate districts was to assure 
future equitable distribution in case it ‘should become impossible 
to accomplish this without crossing the lines of assembly districts. 
The plaintiff also maintained that the people were fully informed as 
to this change. 





38 Wis. Const. Art. IV, § 5. 
3 Reply Brief for Plaintiff, p. 12. 
40 Thid. 
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It was contended by the plaintiff that the amendment had been 
properly submitted as one amendment. First of all, he argued, the 
people were fully informed as to the main issue of area representation. 
Secondly, the other changes made by the amendment were “. . . var- 
ious administrative adjustments . . . made. . . in order to give the 
legislature full freedom in carrying out the intent and purpose of the 
basic amendment.’’*! The provision in the constitution excluding 
Indians not taxed had become obsolete and practically meaningless; 
excluding members of the Army and Navy was discriminatory and 
probably invalid anyway. Also, the plaintiff declared that the chang- 
ing of boundary requirements for assembly districts was clearly set 
forth in the question, and the removal of any restriction on the for- 
mation of senate districts was covered in the explanation published by 
the defendant on February 21, 1953.42 It was proper, asserted the 
plaintiff, to include these changes in one amendment because they 
fell within the rule of State ex rel. Hudd v. Timme,® since they “re- 
late to the same subject and are all designed to accomplish one pur- 
pose.’’“4 The one purpose here was “to allow the legislature full 
freedom to operate on the basis of the true population of the state, 
in assigning as nearly uniform as possible assembly districts on the 
basis of population and senate districts on the basis of area and popu- 
lation.’’ 

The Fourteenth Amendment was brushed aside by the plaintiff as 
being clearly inapplicable. Also, he pointed out, the claim that the 
area amendment violated Article IV of the United States Constitu- 
tion was without merit, since the guarantee of a republican form of 
government is a direction to Congress and not a provision to be en- 
forced by the court.** 

The Decision 


On October 6, 1953, the Wisconsin Supreme Court announced its 
decision dismissing the complaint, granting judgment on the defend- 
ant’s counterclaim, and declaring the Rosenberry Act to be Wis- 
consin’s valid redistricting law until such time after the next census 
as a valid redistricting be enacted, or until “a valid constitutional 
amendment followed by appropriate legislation shall permit or direct 
otherwise.’’47 

“| Brief for Plaintiff, p. 20. 

“ Brief for Plaintiff, p. 18. 

“54 Wis. 318, 11 N.W. 785 (1882). 

“ Brief for Plaintiff, p. 23. 

“ Brief for Plaintiff, p. 24. 


“ Luther v. Borden, 7 How. 1, 42, 12 L. Ed. 581 (1849). 
‘7 State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 662, 60 N.W.2d 416, 


424 (1953). 
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The court based its decision on the latter of the two issues con- 
sidered in the briefs, the validity of the amendment itself. The 
court agreed with the defendant that the amendment was really not 
one, but three, and possibly four, separate amendments. The drop- 
ping of the exclusion of Indians not taxed and of the military in cal- 
culating population was one; the changing of the boundaries of 
assembly districts was another; a third was the main change— 
providing for the consideration of area as well as population in senate 
redistricting. A separate change was the elimination of the prohibition 
against dividing assembly districts in the formation of senate districts; 
however, the court did not state whether this would have to be 
submitted as a separate amendment. 

The court further pointed out that section 6.10(1) of the Wisconsin 
statutes, which requires the publicizing of proposed amendments be- 
fore the day of voting, peculiarly provides for November voting 
only. Therefore, the publication of the actual wording of the amend- 
ment and the explanation on February 21, 1953 was “barren of any 
effect.’’** The only legally effective statement of the effect of the 
amendment was the question stated on the ballot: 


“Shall sections 3, 4 and 5 of article IV of the constitution be 
amended so that the legislature shall apportion, along town, 
village, or ward lines, the senate districts on the basis of area and 
population and the assembly districts according to population?’’*® 


This phrasing, said the court, was a materially inaccurate summary 
of the amendment, since it indicated that the amendment required 
senate districts to be apportioned along town, village or ward lines. 
Actually, the amendment placed this restriction on assembly districts 
only, and left senate boundaries restricted solely by the constitutional 
requirement that they be ‘‘contiguous”’ and ‘“‘convenient.’’®’ 

Since the court decided that the area amendment was invalid, a 
discussion of the validity of the Rogan Act itself was not necessary to 
the decision. Nevertheless, the court made some comments that shed 
light on what the decision might have been had the amendment been 
validly submitted. 

In reply to defendant’s argument that the Rogan Act denied a 
republican form of government, the court stated: 


We do not consider that such form has been destroyed by 
the Rogan act.*! 





48 Td. at 658, 60 N.W.2d at 422. 
49 Td. at 659, 60 N.W.2d at 423. 
50 Ibid 


8 Td. at 651, 60 N.W.2d at 419. The reason which Justice Brown gives for this 
holding is that ‘“‘. . . in the composition of the senate of the United States and of 
the legislative bodies of many of the states, consideration is given to factors other 
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To the charge that the “equal protection of the laws’’ provision 
of the Fourteenth Amendment was violated by the Rogan Act, the 
cuurt replied: 


We consider that it lies with the people of the state to deter- 
mine the basis upon which legislative districts are to be estab- 
lished and their will is final, providing that they make appropriate 
amendment of their constitution by the procedure prescribed by 
the constitution for adopting amendments.” 


The court further indicated that in carrying out a redistricting “the 
legislature may not apportion the state in such a manner that practical 
equality of representation on the chosen basis is destroyed.’ The 
rule of the Cunningham case, that as close an approximation to 
exactness as possible, as distinguished from perfect exactness, is 
necessary in redistricting, was reaffirmed by the court. However, the 
court refused to take a stand on the question of whether the Rogan 
Act’s following of county, precinct, town and ward lines, even though 
not required by the amendment, would be sufficient deviation from 
exactness to make the act unconstitutional. 


We do not follow this objection to the Rogan act to a conclu- 
sion because it is the amendment itself and not the legislation 
under it which compels our decision and makes further study of 
such legislation unnecessary.® 


The court thereupon dismissed the plaintiff’s complaint and granted 
judgment on the defendant’s counterclaim declaring the Rosenberry 
Act to be the valid redistricting law until one of two possible events 
occurs: (1) After the census of 1960, a valid redistricting is enacted ; or 
(2) in the meantime, a valid constitutional amendment is passed 
which authorizes a redistricting prior to the next census and such a 
redistricting is enacted. The court concluded that an amendment 
such as the one involved in this case, which was “silent on the date of 
the next apportionment but which left unchanged that portion of art. 
IV which did prescribe the date,’ would not authorize another re- 
districting before 1960. However, an amendment which specified an 
earlier date would make possible another redistricting before that 
time. 





than population... . Yet it has never been held that the republican form of gov- 
ernment was lost thereby.”’ A better reason is that the issue is political and non- 
justiciable. Luther v. Borden, 7 How. 1, 12 L. Ep. 581 (1849). 

82 [bid 


53 Td. at 652, 60 N.W.2d at 419. 

5 State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 484, 51 N.W. 
724, 730 (1892). 

55 State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 653, 60 N.W.2d 416, 
420 (1953). 
5 Jd. at 662, 60 N.W.2d at 424. 
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Pouicy Factors INVOLVED IN THE 
BROUGHTON AND THOMSON CASES 


These two recent decisions can best be analyzed in the light of 
several policy factors which lie in the background for any court 
considering a redistricting case. 

(1) Mandamus (or some similar remedy amounting to an affirma- 
tive mandate by the court upon the legislature) is not feasible where 
grave enforcement problems involving a top, co-ordinate branch of govern- 
ment would arise. 

This potential block to court action in a redistricting case was 
absent in the Broughton case. The court could have simply denied 
legal effect to unauthorized qualifications attached by the legislature 
in sections 3 and 4 of the Rosenberry Act to its positive performance 
of its conceded constitutional duty in sections 1 and 2. This policy 
factor was not involved in the Thomson case either, for that case did 
not contain any problem of forcing the legislature to take affirmative 
action; rather the problem was one of nullifying one of two redistrict- 
ing acts from which the court had to choose. 

(2) Direct attack in court upon a redistricting act before any action is 
taken in reliance on it may be sustained, whereas indirect attack (that is, 
upon legislative action taken in reliance on an allegedly invalid 
redistricting act) will not be allowed. 

This kind of “legislative estoppel’’ doctrine clearly was not appli- 
cable to the Broughton case, for there petitioners were not attacking 
but were unqualifiedly supporting the validity of the Rosenberry 
redistricting, while respondents supported it (in form at least) on the 
“if, but only if’? contingency of section 3. Direct attack was also 
present in the Thomson case, the attack being upon the constitution- 
ality of the area amendment and the Rogan Act, with concurrent 
support of the Rosenberry Act. 

(3) Courts will hesitate to act where their decrees will leave the state 
without any valid redistricting. 

In the situation presented by the Broughton case, the court action 
sought by petitioners would not have left the state without any re- 
districting act, but rather would have provided the first real redistrict- 
ing in Wisconsin in thirty years. The court’s failure to act in that case 
actually resulted in allowing the admittedly valid redistricting plan of 
sections 1 and 2 of the Rosenberry Act to remain contingent upon the 
referendum provided in section 3. And in the Thomson case a new 
and valid redistricting would have existed no matter which way the 
court decided. 
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The above policy factors comprise the real bases, it is submitted, 
for the peculiar attitudes of the courts toward most redistricting law- 
suits. Although such legal incantations as “separation of powers,”’ “co- 
ordinate, not subordinate, branches of government,’’ and “judicial 
usurpation of legislative power’’ are often found in the opinions, an 
exploration of the actual situations involved shows that it is typically 
one or more of these specific policy factors which is troubling the 
judges and preventing judicial action in the given case. 

If this is valid theory, the Wisconsin court in the Broughton case 
had no policy reason for failing to strike out the qualifications which 
the legislature put on the performance of its constitutional duty by 
sections 3 and 4 of the Rosenberry Act. The policy bases for judicial 
inaction have been shown to be inapplicable in the Broughton case. 
All that remained as a basis for the court’s failure to act were the 
verbal shells of the valid and sensible policy factors which often have, 
in other kinds of redistricting cases, prevented judicial action. But 
the shells alone were enough for all the Wisconsin justices save one, 
and the “temper of judicial inactivity’*®’ again prevailed. In the 
Thomson case the court evidenced an inclination to remove itself from 
this realm of inactivity, as it declared the area amendment uncon- 
stitutional and yet went on to point out that it would be possible to 
pass an amendment that would authorize area representation before 
the next federal census, if the proper wording were used.** 


THE FutTuRE 


With the 1955 Wisconsin Legislature about to convene, redistricting 
issues may again stir up more heat, with an accompanying question- 
able quantity of light. Though prediction of future events in this 
field is difficult, this story of what has happened in Wisconsin should 
suggest some of the possibilities for the future. 

One thing seems certain: Redistricting will continue to be a lead- 
ing political issue in the state for many years to come. 


Joun R. Co.uins 
Davip L. MacGreGcor 





57 Comment, 1949 Wis. L. Rev. 761,769. The comment very ably criticizes 
the judicial inactivity exemplified in State ex rel. Martin v. Zimmerman, 249 Wis. 
101, 23 N.W.2d 610 (1946) and State ez rel. Bowman v.. Dammann, 209 Wis. 
21, 243 N.W. 481 (1932). 

58 See the summary of the court’s discussion of this possibility at p. 137, supra. 

















Notes 


SOME OF THE “OMNI” HAS BEEN TAKEN OUT OF THE 
OMNIBUS CLAUSE.—In the recent case of Quin v. Hoffmann’ a 
named insured granted actual permission to his fifteen year old 
brother, who did not have a permit or license to drive, to use the 
named insured’s? automobile. The Wisconsin Supreme Court held 
that ‘‘the word ‘permission’ as used in the statutory omnibus coverage 
clause means legal permission.’ Therefore, as the named insured 
could not grant permission to his brother to operate the automobile 
without violation of Sec. 85.08 (39), which prohibits the permitting 
of unlicensed persons to drive, the court held there was no permission 
granted within the meaning of the omnibus coverage clause of the 
policy. Hence, the action was dismissed as to the defendant insurance 
company. 

As the court found 1) no guide with which to determine legislative 
intent and 2) no cases in Wisconsin indicating the purpose of the 
omnibus clause to be that of protecting the public, it decided the case 
on the public policy of deterring unlicensed drivers from driving by 
denying them the protection of the owner’s policy. 





1265 Wis. 636, 62 N.W.2d 423 (1954). 

? “Named insured” refers <4 to the person specifically designated upon the 
face of the insurance contract. The unqualified term “‘insured”’ includes the named 
insured plus such other persons as are protected by the omnibus clause. Madison 
v. Steller, 226 Wis. 86, 275 N.W. 703 (1937). 

* Wis. Stat. § 204.30(3) (1953) is commonly referred to as the mage vol | 
omnibus clause. The relevant part of this section provides: “No such policy shall 
be issued or delivered in this state to the owner of a motor vehicle, unless it 
contains a provision reading substantially as follows: The indemnity provided 
by this policy is extended to apply, in the same manner and under the same pro- 
visions as it is applicable to the named assured, to any person or persons while 
riding in or operating any automobile described in this policy when such auto- 
mobile is being used for purposes and in the manner descri in said policy. 
Such ——- shall also extend to any person, firm or corporation legally re- 
= for the operation of such automobile. The insurance hereby afforded 
shall not apply unless the riding, use or operation above referred to be with the 
permission of the assured named in this policy, or if such assured is an individual, 
with the permission of an adult member of such assured’s household other than a 
chauffeur or domestic servant. . . .” 

* Wis. Star. § 85.08(39) (1953) provides: ‘‘No person shall authorize or know- 
ingly permit a motor vehicle owned by him or under his control to be operated 
: any highway by any person who is not authorized hereunder or in violation 
of any of the provisions of this section.’’ Even if the 15 year old had had a permit, 
he would have been restricted to driving a vehicle owned by his parents or guard- 
ian and only during daylight hours, according to W1s. Srar. § 85.08(9) (b) (1953). 
In the Quin case, the 15 year old was driving his brother’s auto and the collision 
occurred in the evening. 

5 The court said, at page 639, that “. .. the purpose thereof has been stated 
to be that of affording the additional insured the same protection as is af- 
forded to the named insured” and cited Frye v. Theige, 253 Wis. 596, 34 N.W.2d 
793 (1948). In the Frye case the policy contained an exclusion which provided 
that the policy did not apply to bodily injury or to death or any person who is 
a named insured. The question was whether a named insured who was riding 
in his own auto, driven by another with his permission, could recover against 
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Evidence of legislative intent. A number of factors indicate that the 
legislature enacted Sec. 204.30(3), the omnibus statute, for the pur- 
pose of facilitating the recovery of damages by the injured public. 

A. The words of Sec. 204.30: (1) There are no words in Sec. 
204.30(3) which indicate that “permission’’ is to be limited to legal 
permission. (2) All three subsections of Sec. 204.30 are designed to 
benefit the public or the insured.* Therefore, it could be argued that 
Sec. 204.30(3) should be broadly construed in the light of the purposes 
of the entire section. 

B. History of Sec. 204.30(3): (1) This section was enacted in 1925’ 
following a Wisconsin Supreme Court decision denying the protection 
of the named insured’s policy to a permittee because the policy was a 
named-driver policy.* This could give rise to the inference that besides 
wanting to protect the public the legislature desired to provide the 
named insured with a policy which would allow him to extend his 
insurance protection to persons he desired to protect.® However, there 
was actually no need for a statute to achieve the latter purpose as the 
named insured could, at the time Sec. 204.30 was passed, obtain a 
policy providing coverage for his permittees, if he was willing to pay 
the premium for this type of policy. (2) Senator Joseph A. Padway, 
the initiator of much legislation!® designed to benefit the insured and 





the insurer, as the driver was an additional insured. The court held that the named 
insured could not recover, because if the policy does not afford coverage to the 
named insured, then under the same conditions no coverage is afforded to the 
additional insured under the omnibus statute. This is actually more of a limitation 
than an expression of purpose. The Frye case has been followed by a number of 
cases, the most recent fener Musselman v. Mutual Automobile Ins. Co., 266 Wis. 
387, 63 N.W.2d 691 (1954). See Note, 1949 Wis. L. Rev. 811 for a discussion of 
this phase of the omnibus problem. 

6 Wis. Star. § 204.30(1) (1953) provides, in effect, that the insolvency or bank- 
ruptcy of the insured shall not release the insurer from the payment of damages. 
This prevents the “no action until payment” clause formerly found in many 
policies from having any effect. Fanslau v. Federal Mutual A. Ins. Co., 194 Wis. 
8, 215 N.W. 589 (1927). Sec. 204.30(2) provides that notice to an agent is notice 
to the insurer, and if such notice is given as soon as reasonably possible it is 
sufficient. This prevents an insurer from imposing unreasonable notice conditions 
on an insured. All three sections were enacted at the same time. Wis. Laws 
1925, c. 372, § 2. 

7 Wis. Laws, 1925, c. 372, § 2. 

8 Lucas v. Mueller, 183 Wis. 529, 198 N.W. 286 (1924). In this case the policy 
provided that the company would provide coverage only while the owner was 
driving. See Ederer v. Milwaukee Automobile Ins. Co., 220 Wis. 635, 265 N.W. 
694 (1936), for a discussion of how the omnibus statute followed the Lucas case. 

® For example, a named insured would most probably desire to extend his in- 
,urance protection to his family. This desire for family protection was one of the 
reasons insurers originally put omnibus clauses into policies. ACKERMAN, INSUR- 
ANCE 288 (1928); Sawyer, AuToMoBILE LiaBILITY INSURANCE c. 1 (1936). 
This desire to make sure that there was protection in case a member of the family 
drove the family car may have influenced the legislature, since Wisconsin had 
rejected the “family purpose” doctrine prior to the ge of Sec. 204.30(3). 
Crossett v. Goelzer, 177 Wis. 455, 188 N.W. 627 (1922), 

10 Mr. Padway was one of the forces behind Wis. Srat. § 331.045 (1953) 
(comparative negligence), Wis. Stat. § 204.34 (1953) (prohibiting certain ex- 
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the public, was the author of Sec. 204.30(3)."' (3) The Wisconsin Su- 
preme Court, in dicta,'* has stated that Sec. 204.30(3) was intended to 
promote the interests of the public and has generally interpreted the 
omnibus statute broadly."* (4) In response to a decision which held 
that there was no protection under the omnibus clause because of 
a policy provision excluding coverage if anyone under 16 was driving," 
a supplemental statute prohibiting this type of exclusion was en- 
acted.'® This suggests that the legislature intended Sec. 204.30(3) to 
be interpreted broadly. 

C. Other Statutes Indicating Legislative Intent in This General 
Area: (1) The facilitating of the recovery of damages by an injured 
party was one of the principal reasons for such Wisconsin insurance 
legislation as the Safety Responsibility Law,’* compulsory insurance 
for public carriers,'’ the joinder statute,’* the prohibition against the 
‘“‘no action’”’ clause’ and the comparative negligence statute.?° 

Court interpretations of “permission.” Prior to the Quin case the 
Wisconsin court had not determined whether “permission’”’ in the 
omnibus statute meant legal or actual permission. However, the court 
had interpreted “‘permission’’ quite liberally, having held that the 
permission granted need not be expressed but may be implied.” 





clusions) and other social legislation. He was also critical of Wisconsin for not 
adopting the a purpose doctrine’ and he was interested in compulsory auto- 
mobile insurance. (In Memoriam) 257 Wis. xxvii (1951); Padway, Memorandum 
Relating to Chapter 242, Laws of 1931, Adopting the Doctrine of Comparative 
Negligence. 

1 Drafting notes, Legislative Reference Library, Madison, Wisconsin. 

12 Locke v. General A. F. & L. Assur. Corp., 227 Wis. 489, 279 N.W. 55 (1938); 
Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N.W. 881 (1932). 
In the Locke case the court held that a driver, to whom the vehicle had been en- 
trusted by a permittee, was not an additional insured under the omnibus statute. 
The Drewek case was decided on the basis of a policy exclusion. 

18 For example, the permission granted need not be express, but may be implied. 
Brochu v. Taylor, 223 Wis. 90, 269 N.W. 711 (1936); Bushman v. Tomek, 222 
Wis. 562, 269 N.W. 289 (1936); Christiansen v. Aetna Casualty & Surety Co., 
204 Wis. 323, 236 N.W. 109 (1931). 

4 Cullen v. Travelers Ins. Co., 214 Wis. 467, 253 N.W. 382 (1934). In this 
case the driver was a 15 year old with a permit. The court held there was no cov- 
e for him as an additional insured under the omnibus statute because of the 
exclusion. See Ainsworth v. Berg, 253 Wis. 438, 34 N.W.2d 790 (1948), rehearing 
253 Wis. 445a, 35 N.W.2d 911 (1949), for a discussion of this case and the re- 
sulting statute. 

% Wis. Stat. § 204.34(1) (1953) provides in part that no policy of insurance 
shall exclude ‘‘(a) Persons while driving or manipulating a motor vehicle, who 
shall be of an age authorized by law so to do.” In the Quin case the driver was 
only 15 and prohibited from driving at night, by Wis. Strat. § 85.08(9)(a) (1953). 
Therefore, pay an exclusion would have been valid in this situation, but there 
was no exclusion in the policy. 


16 Wis. Strat. § 85.09(5) through (16) (1953). 
17 Wis. Stat. § 194.41 (1953). 

18 Wis. Strat. § 260.11 (1953). 

19 Wis. Stat. §§ 260.11, 204.30(1) (1953). 

2° Wis. Strat. § 331.045 (1953). 

*1 Cases cited note 12 supra. 
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A federal court has held that “permission’’ in an omnibus clause 
was not limited to lawful permission and that it was immaterial 
whether the permittee was operating the vehicle in violation of a stat- 
ute forbidding the owner to allow an unlicensed person to drive, as 
long as there was actual permission by the owner.?* 

Although omnibus clauses vary, the general rule in other jurisdic- 
tions seems to be that the permittee is not excluded from the protec- 
tion of the omnibus clause even though driving while intoxicated or 
driving without a driver’s license.** 

Problems posed by the decision. Sec. 85.08(39)** provides that no 
person shall authorize or knowingly permit a person to operate his 
motor vehicle in violation of Sec. 85.08, the operator licensing section. 
If A lends his car to B, not knowing that B is unlicensed, does B have 
legal permission? 

According to Sec. 85.08(9)(c),2> any negligence of a person under 
the age of 18 is imputed to the sponsor who signed the application for 
the permit or license of such minor driver. In the instance of a parent 
who sponsors his minor son, the parent would be liable for any dam- 
ages resulting from his son’s negligence while driving any auto, with 
or without permission.”* If the son is negligent while driving the 
parent’s auto with the sanction of the parent, the insurer of the 
parent-sponsor would be liable. But if the minor driver is unlicensed 
and unsponsored, the insurer is not liable under the Quin decision. 
Furthermore, the parent is also free from liability, in the absence of 
agency,?’ providing the son is a competent driver.”* Therefore, it is 





22 Bowen v. Soucy, 2 F. Supp. 481, 483 (D.N.H. 1933); aff'd, sub nom., Bowen 
v. Cote, 69 F.2d 136 (1st Cir. 1934). In this case there was no statute similar to 
Wisconsin’s statutory omnibus clause, but a policy provision was similar to the 
Wisconsin statute. 

23 See Notes, 72 A.L.R. 1375, 1411 (1931); 106 A.L.R. 1251, 1263 (1937); 
126 A.L.R. 544, 555 (1940). 

* Wis. Strat. § 85.08(39) (1953). 

% Wis. Strat. § 85.08(9)(c) (1953) provides: “‘Any negligence or wilful miscon- 
duct of a person under the age of 18 years when operating a motor vehicle upon 
the highways shall be imputed to the person who signed the ——— of such 

rson for a permit or license, which person shall be jointly and severally liable 
or such operator for any damages caused by such negligent or wilful misconduct.” 

* In Employers Mut. Fire Ins. Co. v. Haucke, 267 Wis. 72, 64 N.W.2d 426 
(1954), the Wisconsin Court imposed liability on the sponsor-father for the neg- 
ligence of his minor son in damaging a stranger’s auto, which the son had stolen. 
The court said that the purpose of Sec. 85.08(9)(c) was to protect the public 
from damage caused by the negligent operation of vehicles by youthful drivers. 

27 The “family purpose” doctrine has not been adopted in Wisconsin. Papke v. 
Haerle, 189 Wis. 156, 207 N.W. 261 (1926); Crossett v. Goelzer, 177 Wis. 455, 
188 N.W. 627 (1922). Neither are automobiles inherently dangerous machines 
which render their owners liable on that ground alone. Hopkins v. Droppers, 
184 Wis. 400, 198 N.W. 738 (1924). 

28 If an automobile owner knows or ought to know that a driver is incompetent 
or inexperienced, and he permits this type of driver to drive his auto, the owner 
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possible for both parents and insurers to escape liability if the minor 
has no permit or license. 

There are other problems posed by the statute imputing the negli- 
gence of a minor to the sponsor. What happens to the sponsor’s 
liability, and in turn the insurer’s, in case (1) the minor’s license is 
revoked or suspended and an accident, due to his negligence, occurs 
during this period of revocation or suspension; (2) a minor has a 
permit allowing him to drive during daylight hours and he becomes 
involved in an accident while driving at night? Is the sponsor, but 
not the insurer, liable as there was no legal permission, or is neither 
liable? 

Conclusion. In the Quin case the court based its decision on the 
public policy of deterring unlicensed drivers from operating motor 
vehicles. It is doubtful whether liability for damages will deter un- 
licensed drivers, especially youthful ones. First, the parties may well 
suppose that the insurance does apply in the case of an unlicensed 
driver—a supposition that was well-founded before the Quin case.” 
Second, the threat of fine and imprisonment for driving without a 
license is probably a more effective deterrent.*° 

The Quin decision does not protect the injured public, it is not in 
line with the trend of court decisions in other jurisdictions and it is 
contrary to the present legislative trend toward increasing the area of 
compulsory insurance in order to protect the public.*! This being so, 
the next legislature might appropriately examine this decision and its 
consequences and render its own decision as to whether the term 
“‘permission”’ as used in the statutory omnibus clause should be 
limited to legal permission, as it has been in the Quin case.** 

Anton Motz 





may be personally negligent for having permitted this. If the owner permits an 
unlicensed driver, who is under the statutory age for driving, to drive, there seems 
to be a presumption that the driver is incompetent. Canzoneri v. Heckert, 223 
Wis. 25, 269 N.W. 716 (1936). Compare Hopkins v. Droppers, supra note 27. 

2° It is generally believed by the public—and this belief has been encouraged 
by insurers—that an insurance policy on a motor vehicle provides liability cover- 
age, regardless of driver, as long as the vehicle is not actually stolen. Gosnell, 
Omnibus Clauses in Automotile Insurance Policies, Ins. L.J. 237 (April 19, 1950). 


30 Wis. Strat. § 85.08(41)(b) (1953). 

31 One possible explanation for the Wisconsin Court’s restrictive interpretation 
of the omnibus clause is that broad interpretation would result in greater costs 
to insurance companies and ultimately to named insureds. Perhaps the Wisconsin 
Court is construing the compulsory omnibus clause strictly because of this burden. 
However, this would not be in line with the legislative intent to broaden coverage 
even though it results in higher costs and even though the parties would be willing 
to contract for narrower coverage. 

* It should be noted that most insurance companies probably will not take 
advantage of the Quin decision. Insurers usually consider it ~— public relations 
to provide coverage for a negligent unlicensed permittee and very often provide 


coverage in cases where they are not legally required to do so. 
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MUNICIPAL CORPORATIONS—HOME RULE IN WISCON- 
SIN. The Wisconsin legislature in 1947 adopted a fireworks statute’ 
which virtually eliminated the sale and use of fireworks in the state 
for any purpose except public displays. The legislature has modified 
the statute to permit the use of paper caps at all times.? This modifi- 
cation has raised a rather significant question: Do Wisconsin mu- 
nicipal authorities have the power to prohibit the use of caps in their 
jurisdictions despite the mandatory nature of the amendment? 

The answer to this question depends—or should depend—not only 
upon the “state-wide” application and mandatory nature of the 
permission given, but also upon the source of municipal home-rule 
powers in Wisconsin. If this source is purely statutory, the exercise 
of these powers is subject entirely to legislative sanction;* but if 
they are derived, to some extent, from a constitutional grant, they 
are independent of the legislative will and are absolute within the 
scope of the grant.‘ Thus, a statutory grant would mean that the 
permission for caps may not be eliminated by municipal action; but 
a constitutional grant would mean that the permission may be elim- 
inated by the municipality if the regulation of caps is within the 
scope of the grant. 

An examination of the Wisconsin Constitution and the Wisconsin 
Statutes reveals the following grants of municipal power: 


Wis. Const. Article XI, § 3: 


Cities and villages organized pursuant to state law are hereby 
empowered, to determine their local affairs and government, 
subject only to this constitution and to such enactments of the 
legislature of state-wide concern as shall with uniformity affect 
every city or every village. The method of such determination 
shall be prescribed by the legislature. 


Wis. Stat. § 61.34(1): 


(1) Genera Grant. Except as otherwise provided by law, 
the village board . . . shall have power to act for the government 
and good order of the village, for its commercial benefit and for 
the health, safety, welfare and convenience of the public. . . . The 
powers hereby conferred shall be in addition to all other grants 
and shall be limited only by express language. 








1 Wis. Stat. § 340.70 (1951). 

2 Wis. Laws 1953, c. 334: 

The  ngremenac ne and penalties provided in this section shali not apply to toy 
pistols, toy canes, toy guns or other devices in which paper caps manufact 

in accordance with the United States interstate commerce commission regula- 
tions for packing and shipping of toy paper caps are used or to toy pistol paper 
caps so manufactured, the sale and use of which shall be permitted at all times. 
3 37 Am. Jur., Municipal Corporations, § 279 (1941). 

4 McBarn, THe Law AND THE Practice or MounicipaL Home RUvtze, v. (1916). 
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Wis. Stat. § 62.11(5): 

Powers. Except as elsewhere in the statutes specifically pro- 
vided, the council . . . shall have power to act for the government 
and good order of the city, for its commercial benefit, and for 
the health, safety, and welfare of the public. . . . The powers 
hereby conferred shall be in addition to all other grants, and 
shall be limited only by express language. 


It is obvious from these passages that Wisconsin municipalities 
have both constitutional and statutory home-rule powers. It is 
obvious, too, that the legislature has selected phrasing which is as 
liberal as it may be within the limits of the statutes and the con- 
stitution. This liberality is especially evident in the case of the con- 
stitutional grant. Paradoxically, however, instead of promoting 
municipal freedom, the constitutional grant has actually retarded 
the development of self-government by municipalities. The sweeping 
generalizations which it contains have supposedly created an am- 
biguity as to the limits of municipal power which the legislature 
intended.® As a result, the Supreme Court has shown an aversion to 
its use as the basis for an assertion of privileges by municipalities. 

This aversion is evidenced by the fact that the opinions of the 
court, with one exception, have interpreted the grant in statutory 
terms—as being subject to legislative sanction. At the same time, 
the court has given a very generous interpretation to the statutory 
grants. In fact, the opinions dealing with the statutory grants give 
the impression of greater freedom than the opinions dealing with the 
more sweeping constitutional grant. For example, in Caeredes v. 
Platteville,’ the court held that a city might impose upon a theater, 
building restrictions more stringent than those prescribed by the 
state building code and that compliance with the state code did not 
preclude the city from preventing the theater’s operation. Referring 
to Section 62.11(5), the court said: 

This gave to the council the management and control of city 


affairs, including the power to act for the government and good 
order of the city, for its commercial benefit, and for the health, 





§ Justice Timlin, concurring in State ex rel. Mueller v. Thompson, 149 Wis. —— 
137 N.W. 20 (1912), established the proto-type for this attitude by ex 
his concern over the ambiguity of the phrase “‘municipal affairs.” He bit tha that 
the words lacked “clearness and definiteness.” Jd. at 523, 137 N.W. at 34. He 
also expressed an antipathy for the very concept of municipal home rule: 

Where “sovereignty” or even ‘“‘control” is by constitution or statute dis- 
tributed between the state and the city with reference to subjects of regulation 
by each, if the city were sovereign in all “municipal affairs” and the state in all 
other airs, still the city could not conclusively determine what affairs are 


“municipal, ral”? for to permit it to do so would be to aie upon the city an over- 
lordship which would finally draw all power to the ci ty. But in such case either 
one must have this power and that one is the state. J 


§ 213 Wis. 344, 251 N.W. 245 (1933). 


at 516, 137 N.W. at 31. 
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safety, or welfare of the public, and authorized the carrying out 
of these powers by license and other necessary or convenient 
means. . . . The regulation of theaters, in the matter of fixing 
standards for fire protections, is a proper field for action by 
municipal authorities.’ 


Similarly, in Dyer v. City Council of Beloit,® standards for ordinances 
in general were held to be within the scope of municipal power: 


Municipal corporations are prima facie the sole judges respect- 
ing the necessity and reasonableness of ordinances under their 
police power, and every intendment is to be made in favor of 
the lawfulness and reasonableness of such ordinance. The city 
is presumed to have full knowledge of local conditions, and its 
adoption of an ordinance in the light of this knowledge creates a 
prima facie presumption that it is reasonable.® 


The village of Whitefish Bay was allowed similar freedom in regulat- 
ing the location of filling stations within its boundaries.'® Since the 
village had express permission to regulate “gunpowder” and other 
dangerous materials, the court found “no difficulty” in concluding 
that it had ‘ample authority” to regulate the location of filling sta- 
tions. Again, in allowing the village of Wonewoc to establish parking 
regulations, the court stated that: 


While there was no express authority conferred upon villages to 
enact an ordinance such as the one under consideration, the right 
to enact such an ordinance may be implied from the authority 
conferred by the above quoted statutes [7.e., Section 61.34(1)]. 
... It is the settled law of this state that villages not only have 
such powers as are expressly conferred upon them but all such 
powers as are necessarily implied from the powers conferred." 


This liberal tendency in interpreting municipal power was con- 
continued in State ex rel. Ekern v. Milwaukee,” (the exception re- 
ferred to above) one of the first decisions (1926) dealing with the 
constitutional grant. Justice Eschweiler offered the following ap- 
praisal of the grant: 

We consider that this amendment accomplishes two . . . things. 
First, it makes a direct grant of legislative power to municipal- 
ities, so that such powers are now held by express grant in and 
by the constitution, whereas formerly any such power was held 
solely through and by the legislature, which might give, amend, 
or take away... . 


7 Id. at 351, 251 N.W. at 248. 

8 250 Wis. 613, 27 N.W.2d 733 (1947). 

§ 250 Wis. 613, 616, 27 N.W.2d 733, 734 (1947). 

10 State ex rel. Newman v. Pagels, 212 Wis. 475, 250 N.W. 430 (1933). 
11 Wonewoc v. Taubert, 203 Wis. 73, 77, 233 N.W. 755, 756 (1930). 

12 190 Wis. 633, 209 N.W. 860 (1926). 
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Second, it limits the legislature in the exercise of its general 
grant of legislative power (or the expressed recognition thereof), 
found in sec. 1, art. IV, Const." 


(Again, after commenting upon the indefinite nature of the phrase 
“to determine their local affairs and government,” Justice Esch- 
weiler said:) . . . as we now view it, such a phrase, couched as it 
necessarily must or ought to be, in a document such as a con- 
stitution, in broad and general terms, should have a liberal con- 
struction looking toward virility rather than impotency." 


Two years later (1928), however, Justice Owen, in State ex rel. 
Sleeman v. Baxter,» analyzed the constitutional grant as though it 
were of statutory origin; and this conservative analysis has been 
adopted in all subsequent decisions. The freedom and generosity 
which the court exhibited in its previous decisions was replaced by 
restraint and constriction: 


The recognized purpose of this amendment was to confer upon 

cities and villages a measure of self-government not theretofore 

. There is no express limitation upon the power of 

the legislature. Such limitations as may be found therein are 

limitations upon the exercise of the power granted and not 
limitations upon the power of the legislature.'* 


We therefore conclude that the home-rule amendment imposes 
no limitations upon the power of the legislature.'” 


In Van Gilder v. Madison,'* Chief Justice Rosenberry offered the 
most inclusive statement of this conservative statutory interpreta- 


tion: 


The determination of other courts and a consideration of the 
fundamental reasons which underlie those determinations require 
us to hold that the preservation of order, the enforcement of law, 
the protection of life and property, and the suppression of crime 
are matters of state-wide concern. It is true that municipalities 
deal with many of these subjects and have done so for many 
decades. However, their power to deal with these matters is not 
derived from the home-rule amendment but from the legislature 
through legislative enactment. These powers so vested by the 
legislature in the municipalities may be withdrawn, modified, or 
dealt with as the public interest requires in the opinion of the 


legislature. 


13 Td. at 637-638, 209 N.W. at 861. 

4 190 Wis. 633, 639, 209 N.W. 860, 862 (1926). 
% 195 Wis. 437, 219 'N.W. 858 (1928). 

16 Td. at “an 2i9 N.W. at oo 
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The exact cause of the supposed ambiguity and the reason for 
the court’s statutory interpretation of the amendment is to be found 
in the use of the terms “local affairs” and “state-wide concern.” 
The criterion of “reasonableness” (i.e., is the municipality acting 
reasonably?), which seems to have been the basis of decision in the 
statutory grants, has been abandoned in cases involving the con- 
stitutional grant. In its place is the “paramount interest” theory, 
the theory that activities primarily of “local concern” are to be 
managed by local authorities and that activities primarily of “state- 
wide concern” are to be managed by state authorities. Once again 
the Ekern case expresses the exception to the rule and the Van 
Gilder case is the most inclusive statement of the rule. The action 
in the Ekern case was brought by the Wisconsin Attorney General 
to determine whether or not Milwaukee could elect not to be bound 
by the following section of the statutes: 

In cities of the first class no building shall be erected to a 


height of more than one hundred twenty-five feet above the 
grade of the street upon or nearest which the building fronts.”° 


Justice Eschweiler, in declaring that the city was not bound by the 
statute, said: 

We... recognize that many matters while of ‘state-wide con- 
cern,” affecting the people and state at large somewhat remotely 
and indirectly, yet at the same time affect the individual mu- 
nicipalities directly and intimately, can consistently be, and are, 
“local affairs” of this amendment.?! 


The Van Gilder case involves an action by the administratrix of 
the estate of a Madison policeman to recover salaries withheld under 
a charter ordinance which expressed the city’s intent not to be bound 
by the section of the statutes prohibiting the lowering of policemen’s 
salaries. Chief Justice Rosenberry declared that the city had no power 
to avoid the operation of the statute because it involved a matter 
of “state-wide concern.” In commenting upon “state-wide” and 
“local” concerns he said: 

There is a great deal of confused thinking upon the subject 
because of the failure to recognize the fact that many of the things 
which municipalities do seem to be local when they are in fact 
part of the obligations imposed upon the state by the constitu- 
tion itself. . . . Because the state has vested the power in local- 
ities to fix these salaries, it has not made it a matter of local 
affair in the sense that it can be deprived of its right to see 


2° Wis. Start. § 343.461 (1) (1925). 
a ex rel. Ekern v. Milwaukee, 190 Wis. 633, 640, 209 N.W. 860, 862 


(19 
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that an efficient, dependable police force is functioning in all 
parts of the state.” 


In 1952, the Wisconsin Supreme Court, in Muench v. Public Service 
Comm.” made two statements which have a direct bearing on 
the problem under consideration. After holding that the power to 
grant permission for the building of a dam across a navigable stream 
which flowed through more than one county was not sufficiently 
local to come within the powers of local authorities, the court said: 

As to some subjects of legislative action it is possible to say 
that they are exclusively of state-wide concern, while others may 
be fairly classified as entirely of local character, affecting only 
the interests of the people in a particular locality of the state. 


However, as to many subjects of legislative action it is not pos- 
sible to fit them exclusively into one or the other of these two 


categories.” 


Even more significant for the present consideration, however, is the 
contention that the results reached in the Ekern and Van Gilder 
cases are not inconsistent: 

There is no inconsistency in the different results reached by this 
court in ~ Je ex rel. Ekern v. Milwaukee and Van Gilder v. Mad- 
ison. In buth cases the court was confronted with a subject of 
legislation which partook both of the nature of a “local affair’’ 
and also of a “‘state-wide concern,’’ but in the former case it held 
that the matter was primarily a “local affair,’”’ while the latter de- 
cision held that the “state-wide concern’”’ feature was paramount.” 


The implications to be drawn from this contention are of the 
greatest importance in determining the court’s reaction to municipal 
prohibition of paper caps; for by accepting the Ekern holding (pre- 
sumably this is an acceptance) the court in effect has said that a 
municipality may elect not to be bound by a statute which is state- 
wide in application and which is expressed in mandatory terms, as 
long as the local effect of the avoidance is “‘paramount.”’ 

An examination of chronological factors and statements of legisla- 
tive intent shows quite conclusively that the policies of the state 
favor the Ekern interpretation. Section 62.11 (5) gives the city council 
the power to act for the welfare of the municipality in any way not 
specifically excluded by other statutes. This power is to be “in ad- 
dition to all other grants,” and it is to be “limited only by express 
language.”’ The legislature obviously intended to make the grant of 


2 Van Gilder v. Madison, 222 Wis. 58, 89, 267 N.W. 25, 268 N.W. 108, 110 


(1936). 
#8 261 Wis. 492, 53 N.W.2d 514 (1952). 

* 261 Wis. 492, 53 N.W.2d 514 (1952), rehearing, 261 Wis. at 515f, 55 N.W.2d 
40, 43 (1952). 

% Jd. at 515j, 55 N.W.2d at 45. 
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power as broad as it could within the limits set by other statutes; 
and, as is evidenced by the Caeredes and Dyer cases, the court has 
given effect to this intention. A revision comment under Section 
62.11(5) in Wisconsin Annotations offers additional information 
about the purpose and effect of the section: 

Prior to the enactment of this section by ch. 242, Laws 1921 
(revision of city charter law) cities possessed specified powers. 
Their powers necessarily were limited to those expressed in the 
statutes and those necessarily implied by the expressed powers. 
All other powers were regarded as having been denied. That rule 
was changed by said chapter. Since then cities possess all powers 
not denied them by the statutes or the constitution. Instead of 
the powers being specified, as formerly, the limitations are now 
enumerated.”6 


Despite the broad powers given by the statutory grant, the leg- 
islature prepared a constitutional amendment which was accepted 
by the people of Wisconsin just two years after the passage of Sec- 
tion 62.11(5). The amendment gives municipal authorities the power 
to “determine their local affairs’ unless they are prohibited from 
doing so by the constitution or unless the “local affair” is also a 
“state-wide” matter affecting every other city or village. The con- 
stitutional grant is framed in extremely general terms; and the powers 
conferred are “subject only” to the vaguest limitations. Since the 
statutory grant which had been enacted two years earlier was as 
broad as it could be within statutory limits, since the constitutional 
grant is even broader than the statutory grant, and since there is a 
presumption against a meaningless construction of a constitutional 
amendment, it seems reasonable to conclude that the constitutional 
grant was an attempt to give Wisconsin municipalities more extensive 
self government than they had enjoyed previously. 

To substantiate the contention that the amendment was intended 
to give unusually broad powers, one need only consider Section 66.01. 
This section, known as the Enabling Act,?” was absolutely necessary 
before the constitutional grant could be exercised; for the grant itself 
provides that the legislature is to prescribe the method by which the 
municipalities are to utilize their power.”* Sub-section 66.01(4) estab- 
lishes the charter amendment: 

Any city or village may elect in the manner prescribed in this 
section that the whole or any part [author’s italics] of any laws 





2% WISCONSIN ANNOTATIONS 338 (1950). 

27 The constitutional grant could not function until the Enabling Act was 
passed. If the legislature had been opposed to the grant, the failure to pass the 
Act would have been a simple but effective expression of this opposition. 


%8 See note 27, supra. 
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relating to the local affairs and government of such city or village 

other than such enactments of the legislature of state-wide con- 

cern as shall with uniformity affect every city or every village 

shall not apply to such city or village, and thereupon such laws 

or parts thereof shall cease to be in effect in such city or village. 
Unless this sub-section is to be meaningless, it must include the right 
to elect not to be bound by statutes which have “state-wide” ap- 
plication. In other words, insofar as a municipality may avoid the 
action of a statute without adversely affecting the interests of persons 
outside of the municipality, it may elect not to be bound by the 
statute even though the statute was intended to affect every munici- 
pality. 

A further indication of public policy is to be found in the passage 
in 1933 of the statutory home-rule grant for villages. Prior to 1933, 
only cities had liberal statutory powers. Consequently, any serious 
attempt by a village to exercise home-rule power involved the con- 
stitutional grant. The necessity for a village statutory grant arose 
when the court gave evidence of a highly restricted interpretation 
of Article XI. If villages were to have the privileges which the larger 
municipalities were enjoying, they needed their own statutory grant. 
The village grant is almost identical to the city grant; but the 1933 
legislature, in order to eliminate any uncertainty as to the intent 
behind the statute, included Sub-section 61.34(5): 

For the purpose of giving to villages the largest measure of self- 
government in accordance with the spirit of the home rule amend- 
ment [author’s italics] to the constitution it is hereby declared 
that chapter 61 shall be liberally construed in favor of the rights, 
powers and privileges of villages to promote the general welfare, 
peace, good order and prosperity of suc’) villages and the in- 
habitants thereof. 

The conclusion is that Wisconsin municipalities have a constitu- 
tional grant of power in local affairs that is as great as the power 
which the constitution grants to the legislature. This grant, be- 
cause of its indefinite terminology, has been constricted by the 
Wisconsin Supreme Court despite the fact that every evidence of 
public policy indicates a desire for an extreme degree of municipal 
freedom. The court’s contention seems to be that the constitutional 
grant is so vague and indefinite—so lacking in criteria—that there 
is a forcing of judicial legislation every time the grant is used as the 
basis for an action. Since there is nothing to indicate what the leg- 
islature meant by the terms “local affairs’’ and “state-wide concern,”’ 
the definition of these terms depends entirely upon the court. It is 
obvious that the legislature could not enumerate and separate into 
“local” or “state-wide” concerns every area which municipal ordi- 
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nances might attempt to control. Such enumeration could only result 
in confusion and unnecessary litigation. It is equally obvious, how- 
ever, that the legislature’s failure to set general standards places upon 
the court an unjustified burden. 

The court can hardly be blamed for trying to avoid being forced 
into an obvious violation of the separation of powers; and yet, when 
it is confronted with an action brought under the constitutional grant, 
it can hardly justify discussing that grant in statutory terms. The 
constitutional grant is more general than the statutory grants; it is 
an absolute grant of power and is not dependent upon legislative 
sanction. When one considers that the legislative and public policy 
expressed through legislative enactment indicates a desire for munic- 
ipal freedom, the importance of accepting the expressed mandate 
would seem to be greater than the importance of avoiding judicial 
legislation. If the court is forced to assume a legislative role, there- 
fore, it would seem more logical to favor the indicated public policy 
(as well as the modern rule that general phrasing suggests liberal 
construction) rather than a strict construction in order to discourage 
the use of the constitutional grant. 

The Enabling Act connected with the constitutional grant provides 
for the avoidance of “state-wide” statutes by cities and villages 
whenever the statutes have a separate effect upon the individual 
municipalities and are not precluded from such avoidance by other 
statutory provisions. The statute avoided in the Ekern case is com- 
parable to the section of the fireworks statute which municipalities 
desire to avoid. Since the court has apparently approved the Ekern 
case, it could logically approve municipal control of paper caps; for 
while the court in the Ekern case actually permitted a municipality 
to use its discretion in exceeding the safety limits which the legislature 
had set upon building heights,?* the court, in allowing municipalities 
to exercise their discretion in prohibiting paper caps would simply 
be permitting the municipalities to place paper caps within the pro- 
tective policy set by the remainder of the fireworks statute.*° 


Sam BrRuGGER 





_ ™ Wis. Laws 1921, c. 421 presented the following statement of legislative 
intent: 

“An act to create section 4444g of the statutes, to prevent da to the 
state capitol building because of fire hazard, and to regulate the height of 
buildings in blocks surrounding the capitol park in the city of Madison... .” 
The statute was enlarged in 1923 with the apparent intention of extending the 

safety features. 

*° Tt should be noted that both statutes, like the vast majority of statutes, are 
expressed in mandatory terms, that both statutes are state-wide in application, 
and that both may be rejected within a municipality without any substantial,or 
apparent effect upoh the other municipalities in the state. 
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JOINT TENANCY IN WISCONSIN ESPECIALLY AS RE- 
GARDS PERSONAL PROPERTY. The statutory creation of es- 
tates in property in Wisconsin reads as follows: 
Estates, in respect to the number and connection of their 
owners, are divided into estates in severalty, in joint tenancy and 

in common, the nature and properties of which respectively, shall 

continue to be such as are now established by law, except so far 

as the same may be modified by the provisions of these statutes.’ 

At common law there were two estates which possessed, as an incident 
of the estate, the quality of survivorship. These were the joint ten- 
ancy and tenancy by entirety.? The tenancy by entirety was abolished 
in Wisconsin by the Married Women’s Property Act,’ so technically 
the only remaining estate having as an incident the right of survivor- 
ship is the joint tenancy. However, the Wisconsin court has recognized 
the existence of the right of survivorship in certain tenancies in com- 
mon, where the instrument creating the remainder expressly gives the 
remainder to the survivor, but in such cases the right of survivorship 
does not depend upon the nature of the tenancy or the status of the 
parties, but rather upon the express terms of the contract.‘ 

The nature and properties of the joint tenancy at common law were 
continued by the above statute, except as modified. Such modifica- 
tions will be discussed later. The requirements for creation of the 
joint tenancy were that the characteristic four unities be present.5 By 
the passage of Sec. 230.44, Wis. Stat., a legislative presumption 
against the estate in joint tenancy, as regards grants or devises of 
land, was raised, with certain exceptions from this presumption being 
set forth in Wis. Stat. sec. 230.45.7 To overcome this presumption, it 

1 Wis. Strat. § 230.43 (1953). 

8 pugent v. Jonet, 165 Wis. 554, 162 N.W. 664 (1917). ’ 

3 Wallace v. St. John, 119 Wis. 585, 97 N.W. 197 (1903). In Estate of Richard- 
son, 229 Wis. 426, 282 N.W. 585 (1938), the court indicated that by failing to 
authorize tenancies by entirety in § 230.43, the legislature had abolished them, 


but the first recognition of the abolishment of the tenancy by entirety was mani- 
fested in Wallace v. St. John, supra. 

* Hass v. Hass, 248 Wis. 212, 21 N.W. 2d 398 (1946). 

5 Estate of Gabler, 265 Wis. 126, 60 N.W. 2d 720 (1953). See also 2 Ament- 
cAN Law oF Property § 6.1 (1942). 

6 Wis. Stat. § 230.44 (1953) provides: “Estates in Common. All grants and 
devises of land made to two or more persons, except as provided in section 230.45, 
shall be construed to create estates in common, and not in joint tenancy, unless 
expressly declared to be in joint tenancy.” 

Wis. Srat. § 230.45 (1953) “(1): Section 230.44 shall not apply to mortgages 
nor to devises or grants made in trust, or made to executors, or to husband and 





wife. 
“(2) Any deed, transfer or assignment of real or personal pro 
to wife or from wife to husband which conveys an interest in t 


— from husband 
e grantor’s land or 
personal property and by its terms evinces an intent on the part of the grantor to 
create a joint tenancy between grantor and grantee shall be held and construed to 
create such joint tenancy, and any husband and wife who are tor and grantee 
in any such deed, transfer or assignment heretofore given shall hold the property 
described in such deed, transfer or assignment as joint tenants. 
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is necessary that the grant or devise contain words which clearly dis- 
close an intent to create an estate in joint tenancy.*® 


Manifestation of Intent 


An estate held by two persons in joint tenancy is one which the 
cotenants enjoy equally during their lives and which goes wholly to the 
survivor as an estate of inheritance on the death of either of them.® It 
is not necessary in a grant or devise to use the term “joint tenancy”’ to 
create such an estate, as any other expression which manifests the 
requisite intent, as provided by the statute, is sufficient.’” 

In Fries v. Kracklauer," the Wisconsin court held that the use of the 
word “jointly,’’ without more, was not a sufficient declaration of in- 
tent to overcome the statutory presumption, for while technically the 
word “jointly’’ applies only to estates in joint tenancy, it is com- 
monly used to refer to the tenancy in common, so unless it appears 
that the word was used in its technical sense, it lacks the element 
of certainty necessary to overcome the statutory presumption. It 
should be noted, however, that at the time of the Fries decision, 
Sec. 230.44, Wis. Stat., which requires an express declaration to 
overcome the statutory presumption as applies to grants and devises, 
had not been modified by Sec. 230.45 (3), which provides that in a 
deed, words “evincing an intent’’ are sufficient to overcome the pre- 
sumption. So it appears that under the present statutes, to overcome 
the statutory presumption, a will must contain words “expressly 
declaring” a joint tenancy, while in a deed words “evincing an in- 
tent’’ are sufficient. 

As previously stated, since the abolition of the estate by entirety in 
Wisconsin, the joint tenancy is the only estate with the incident of 
survivorship. Therefore, the word “survivor” or “survivorship” has 
no equivocal meaning, and when used in the granting or habendum 
clause of a grant or devise, it evinces the necessary intent to overcome 
the statutory presumption.!” 

““(3) Any deed to 2 or more gentew, including any deed in which the grantor is 
also one of the tees, which by the method of Losertbten such grantees or by 
the language of the granting or Beode we clause therein evinces an intent to 


create a joint tenancy in grantees shall be held and construed to create such joint 
tenancy. 

© Weber v. Nedin, 210 Wis. 39, 242 N.W. 487, Oe 307 (1933). 

® Estate of Kin , 261 Wis. 266,52 N.W. 2d 885 (195: 2). 

10 Weber v. N in, 210 Wis. 39, 242 N.W. 487, 246 N.W. 307 (1933). 

1 198 Wis. 547, 234 N.W. 717 (1929). See also Overheiser v. key, 207 N.Y. 
229, 100 N.E. 738 (1913). In Weber v. Nedin, supra note 10, the Wisconsin 
Supreme Court cites the Fries and Overheiser cases eg a proval. Weber v. 
Nedin was distinguished by the Wisconsin court in Nei verson, 256 Wis. 
628, 42 N.W. 2d 149 (1950), but yf cite with approval the dodiion and language 
therein, as to what manifestation of intent is sufficient to create a joint tenancy. 

12 Weber v. Nedin, 210 Wis. 39, 242 N.W. 487, 246 N.W. 307 (1933). flee ako 
Estate of Richardson, 229 Wis. 426, 282 N.W. 585 (1938). In the Richardson case 


















WISCONSIN LAW REVIEW [Vol. 1955 


The Four Unittes 


At common law, the basic requirement for creation of an estate in 
joint tenancy was that the four unities be present.'* These were: unity 
of interest, unity of title, unity of time and unity of possession." 

Unity of interest means that the joint tenants must have identical 
interests both as to the share of the common property and as to the 
period of duration of the interest of each. Unity of title meant that all 
must acquire title by the same deed or will or by joint adverse pos- 
session. Unity of time meant that the interests of all tenants must 
vest at the same time. Unity of possession meant that all of the joint 
tenants had a common right to possess and enjoy the property.® 

The common law requirement of the presence of the four unities 
has been modified in certain instances by Sec. 230.45 (2) and (3), Wis. 
Stat. (1951). At common law, a conveyance in which the grantor 
conveyed to himself and another as grantees could not create a joint 
tenancy, because the grantor would have acquired his interest therein 
at a different time by a different instrument and from a different 
person than the other grantee.’* Section 230.45 (2) has changed this 
rule so that a conveyance from one spouse to him or herself and the 
other spouse will effectively create a joint tenancy, provided that the 
conveyance is a deed, transfer or assignment, and by its terms evinces 
an intent to create a joint tenancy.’” Section 230.45 (3) provides that 
a deed to two or more grantees, including any deed in which the 
grantor is also one of the grantees, shall be construed to create a 
joint tenancy, when the language of the granting or habendum clause 
evinces an intent to do so. However, this clause as concerns the 
grantor being one of the grantees was added by legislative action in 
1947,'* and has been construed by the court to apply only to deeds 
thereafter executed.'® 


Conveyances to Husband and Wife 
In Wisconsin, a grant of land to two persons who are husband and 





the conveyance contained words evincing an intent to create a tenancy by the 
entirety, and the court held the words “tenancy by the entirety” do not in them- 
selves cause any legal effect. There the case was decided on the occurrence of the 
word “survivor” in the instrument. 

13 Estate of Gabler, 265 Wis. 126, 60 N.W. 2d 720 (1953). 

4 Bassler v. Rewodlinski, 130 Wis. 26, 109 N.W. 1032 (1906). 

18 2 AMERICAN Law OF Property § 6.1 (1942). 

8 Estate of Gabler, 265 Wis. 126, 60 N.W. 2d 720 (1953). 

17 Wis. Star. § 230.45(2) (1953). 

18 Wis. Laws 1947 c. 140 added the italicized words in Wis. Stat. § 230.45(3) 
(1953): “Any deed to 2 or more grantees, including any deed in which the grantor is 
also one of the grantees, which by the method of describing such grantees or by the 
language of the granting or habendum clause therein evinces an intent to create a 
joint tenancy in grantees shall be held and construed to create such joint tenancy.” 

19 Moe v. pke, 255 Wis. 33, 37 N.W. 2d 865 (1949). 
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wife creates in such grantees a joint tenancy in the land, unless a 
different estate is expressly provided for in the instrument of con- 
veyance. Parol evidence may be introduced to show the existence of 
the relationship of husband and wife at the time of the grant.?° This 
doctrine has been interpreted as extending to a deed from a mortgagor, 
owner of the equity of redemption, to the mortgagee and his wife, 
conveying the interest of the mortgagor.”! 

Where the conveyance is to two persons, not husband and wife, if 
the word “survivor’’ or “survivorship’’ appears in the granting clause, 
and the other requirements for creation of a joint tenancy are present, 
the court has invariably held that a joint tenancy has been created, 
because no other estate has as an incident the feature of survivor- 
ship.?? 

Creation of Joint Tenancy in Personal Property 

There may be a joint tenancy of personalities, and like the proper- 
ties of a joint estate, they are derived from its fourfold unity, of 
interest, title, time and possession. Each of the joint tenants must 
have the entire possession of every parcel as well as of the whole.” 
Furthermore, a joint tenancy in personal property may be created 
orally as well as by written instrument.*4 

There is evidence that the joint interest in personal property is 
different in some respects from the joint estate in real property. In 
Will of Levy,”® the Wisconsin court said: 

The term “joint tenancy” applies primarily to estates in land. 

It is true that it has been extended to cover interests in personal 
property, but when it has been so applied it has been as pertain- 
ing to rights of ownership in the property itself, as distinguished 
from right to receive the income from the property. 


However this may be, there is a joint ownership of personal property 
analogous to a joint estate in lands, and similar rules are applicable to 
its creation. 


20 Haas v. Williams, 218 Wis. 429, 261 N.W. 216 (1935). 

21 Wanek v. Kott, 228 Wis. 314, 280 N.W. 304 (1938). The owner of the equity 
of redemption executed the deed to the mortgagee, but the mortgagee refused to 
accept, and insisted on a deed running to himself and his wife, which was executed. 
The court held the deed created a joint tenancy in the property, and upon the 
death of the husband, the wife had a good, unfettered title. 

22 Estate of Richardson, 229 Wis. 426, 282 N.W. 585 (1939); Weber v. Nedin, 
210 Wis. 39, 242 N.W. 487, 246 N.W. 307 (1933). 

. 3 Farr v. Trustees of Grand Lodge A.O.U.W., 83 Wis. 446, 53 N.W. 738 (1892). 

“4 Estate of Gabler, 265 Wis. 126, 60 N.W. 2d 720 (1953). 

% 234 Wis. 31, 37, 289 N.W. 666, 669 (1940). 

% Overheiser v. Lackey, 207 N.Y. 229, 100 N.E. 738 (1913). So answered the 
New York Court in reply to the contention of counsel that Mr. James Schouler, 
in his treatise on the law of personal property, insists that there can be no estate 
in personal property. See also Dupont v. Jonet, 165 Wis. 554, 162 N.W. 664 
(1917), >. arr v. Trustees of Grand Lodge A.O.U.W., 83 Wis. 446, 53 N.W. 

38 (1892). 
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Text writers on personal property have agreed that in creating a 
joint interest, it is a rule of construction that a grant of a chattel to 
two or more makes them joint tenants, rather than tenants in com- 
mon. They add, however, that this rule is modified by the principles 
of equity jurisprudence, where each of the parties advances a part of 
the consideration to purchase the chattel. In such case a tenancy in 
common is created.?”7 While the Wisconsin court has never clearly 
stated their adherence to this rule, it would appear from the language 
of decisions regarding mortgages that they have qualifiedly accepted 
this view.”® 

Due to different statutory provisions and other considerations, 
there are different problems relating to the creation of interests in 
various types of chattels. For the purpose of this summary, we shall 
consider the problems as related to the following types of property: 
(1) bank accounts, (2) mortgages, (3) stock certificates, (4) United 
States savings bonds and (5) other personalty. 

As a preliminary consideration of bank accounts, mortgages and 
stock certificates raises the question of whether the granting or own- 
ership clause should show the joint tenants as John Smith “‘and’’ Mary 
Smith, or John Smith “or’’ Mary Smith, this question will be con- 
sidered here. The Wisconsin court has held that the word “or,” as 
used in deeds, agreements, wills and other private papers, should be 
construed in a copulative and not a disjunctive sense when necessary 
to the spirit and intent of the document. In such papers, the words 
“and” and “or’’ are readily convertible, according to the sense re- 
quired by the context.?° 


Bank Accounts 


The banking laws of Wisconsin provide that when a deposit is made 
in the names of two persons, payable to either person or to the sur- 
vivor, payment by the bank of such deposit or a part thereof, or of 
any interest or dividends thereon, to either of said persons, whether 
the other be living or not, and the receipt or acquittance by the payee 
shall be a valid release to the bank.*° This has been construed to mean 
that payment of the deposit to either party and his receipt therefor, 





37 See Johnston v. Johnston, 173 Mo. 91, 73 8.W. 202, 61 L.R.A. 166, 96 Am. 
St. Rep. 486 (1903) for a résumé of the text writers on this problem. 

28 Williams v. Jones, 175 Wis. 380, 185 N.W. 231 (1921); Farwell v. Warren, 
76 Wis. 527, 45 N.W. 217 (1890). 

** The Attorney General v. The West Wisconsin Railway Company, 36 Wis. 
466 (1874). See also In re Wilkins’ Will, 226 N.Y.S. 415. 419, 131 Misc. 188 
(1928): ‘‘As affects joint tenancy, word “or” and word “and” mean the same 
thing, where it connects name of two persons for deposit in bank.” 

3° Wis. Srar. §§ 221.45 and 222.12(9) (1953). 
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act as an absolute discharge of liability by the bank, whether the 
payment be made before or after the death of the other party.*! 

In early decisions the Wisconsin court decided the question of 
whether or not a joint tenancy, with right of survivorship, had been 
created on the basis of gift law. If the certificate of deposit had been 
delivered to the third party by the actual depositor, then a joint 
tenancy was created; but if there had been no delivery, then no right 
of survivorship resulted.*? These decisions were modified in Estate of 
Staver.** There it was held that delivery to the depositor of the certifi- 
cate, payable to the depositor and a third person jointly, created 
legal ownership in both payees directly, and no further delivery to the 
third person was necessary to entitle the third person to the right of 
survivorship. In Plainse v. Engle*‘ the court reviewed the cases dealing 
with this problem. They reaffirmed the rule that delivery to the de- 
positor of the certificate, payable to joint tenants, was sufficient evi- 
dence to give the third party legal title to the fund. However, if there 
was evidence on the record sufficient to sustain a finding that the 
actual depositor opened the joint account for convenience only, and 
with no intent to pass title to the third party, then the legal title of the 
third party to the fund would be impressed with a trust in favor of the 
actual depositor. In the absence of such finding, the joint bank ac- 
count will be considered as a joint tenancy with the right of survi- 
vorship to be enjoyed by either party on the death of the other. 

The right of survivorship was again affirmed in Boehmer v. Boeh- 
mer ,** and the court held that the right to choose between withdrawing 
the funds and leaving them on deposit until death was a right which 
did not pass to a guardian appointed for one of the joint tenants who 
became incompetent. Because the incompetent joint owner could not 
choose, the court placed the account in the custody of the county 
court, with order that neither the competent joint owner nor the 
guardian could make withdrawals without a court order. 


Mortgages 


Wis. Stat. Sec. 230.45 (1) (1953) excepts mortgages from the statu- 
tory presumption against joint tenancy raised by Sec. 230.44.** In an 


a1 capes. a, 165 Wis. 554, 162 N.W. 664 (1917). 

32 Marshall Isley Bank v. Voigt, 214 Wis. 27, 252 N.W. 355 (1934); Breiten- 
bach v. awa 183 is. 589, 198 N.W. 622 (1 924), 

33 218 Wis. 114, 260 N.W. 655 (1 935). 

4 262 Wis. 506, 56 N.W.2d 89 (1952), modified on rehearing in 262 Wis. 506, 
522a, 57 N.W.2d 586 (1953). 

% 264 Wis. 15, 58 N.W. 2d 411 (1953). 

% Wis. Srat. $ 230.45(1) (1953): “Section 230.44 shall not apply to meortapene 
<<? to devises or grants made in trust, or made to executors, or to husban and 
wife.’ 
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early decision in Wisconsin, Farwell v. Warren,*" the court held that 
the question of whether or not a joint tenancy was created by a mort- 
gage would be governed by the underlying debt. If the mortgage was 
given to secure the separate indebtedness of the mortgagor to each of 
several mortgagees, then the mortgagees would be tenants in common, 
while if the mortgage was given to secure the joint debt of the mort- 
gagor to the mortgagees, then the mortgagees would be joint tenants. 
And in a later case, it was held that covenants are to be construed with 
reference to the subject matter upon which they are to operate, in 
accordance with the rule of the Farwell case.** 

The rule was extended further in Estate of Abddulah.*® In that case 
the husband withdrew money from the joint savings account and 
invested it in a note and mortgage. The note, either originally or 
subsequently at the instance of the wife, was made payable to both of 
them, although the mortgage ran to the husband only. The court held 
that title to both the note and mortgage vested in them jointly and 
passed to the wife by survivorship upon the death of the husband, the 
mortgage being a mere incident to the note it secured. 

In view of the above decisions, it appears that the mortgage must be 
construed in reference to the secured note, and as was held in Fiedler 
v. Howard, the common law rules of construction then apply. 


Stock Certificates 


The rule of the Staver case,“ that no delivery is necessary to the 
third party from the depositor to create a joint interest in a joint bank 
account, would also seem to apply to the purchaser of a stock certifi- 
cate who has it issued in his name and the name of a third party. In 
a review of a probate proceeding in Central Wisconsin Trust Co. v. 
Schumacher, without inquiring into the details of acquisition, the 
court held the following language describing ownership on the cer- 
tificates was sufficient to show joint ownership: 


“Registered in the name of Mr. and Mrs. W. B. Esser or sur- 
vivor.”’ 

‘Registered in the name of Werner B. Esser or Sophia C. Esser 
or either.” 


“Issued to Mr. and Mrs. W. B. Esser.’’ 


37 76 Wis. 527, 45 N.W. 217 (1890). 
38 Williams v. Jones, 175 Wis. 380, 185 N.W. 231 (1921). 
39 214 Wis. 336, 252 N.W. 158 (1934). 

40 99 Wis. 388, 75 N.W. 163 (1898). 

4t 218 Wis. 114, 2606 N.W. 655 (1935). 

42 230 Wis. 591, 284 N.W. 562 (1939). 
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“‘Payable to Werner B. Esser and Sophia C. Esser.’’ 
“Payable to W. B. Esser or wife.”’ 


In a Colorado case, Eisenhardt v. Lowell, the court, relying on the 
Staver case and the Central Wisconsin Trust Company case, held that 
on transfer of old certificates to the issuing corporation by the husband 
owner, with request for new certificates in joint tenancy form to him 
and his wife, the resultant issuance constituted a sufficient delivery to 
sustain a gift to the wife and effectively created a joint tenancy. 

In Breitenbach v. Schoen,“ a case decided prior to the 1947 amend- 
ment to Sec. 230.45 (3), Wis. Stat., which made it possible for a 
grantor to convey to himself and another and create a joint tenancy, 
the Wisconsin court held it was impossible for the grantor to create a 
joint tenancy by endorsing on the back of the certificates an assign- 
ment to herself and her son, because of the absence of unity of title 
and time. However, it seems likely the same result would be reached 
now, because Sec. 230.45 (3) applies only to conveyance by deed. As 
was said in Estate of Gabler,“ a will stating that certificates were held 
in joint tenancy by the deceased and her husband, when in fact the 
certificates were issued in the name of the deceased only, was in- 
effective to create a joint tenancy, for while Sec. 230.45(2) changes 
the common law as applies to conveyance to one spouse from the 
other, it requires a deed, a transfer, or an assignment, and a will was 
none of these, and so was ineffective. 


United States Savings Bonds 


Treasury regulations provide for registration of United States sav- 
ings bonds in the names of two (but not more than two) persons in the 
alternative as co-owners. No other form of registration establishing 
co-ownership is authorized.* If one co-owner dies without having 
cashed the bond, the surviving co-owner will be recognized as the sole 
and absolute owner of the bond, and payment will be made only to 
him.” 

The California court, in Conrad v. Conrad,** considered the question 
of whether the survivorship feature of United States savings bonds 





48 105 Colo. 417, 98 P.2d 1001 (1940). 

“ 183 Wis. 589, 198 N.W. 622 (1924). The Breitenbach case was overruled in 
Estate of Staver, 218 Wis. 114, 260 N.W. 655 (1935) but only as was inconsistent 
with the Staver decision, which was the question of delivery of certificates. In the 
Staver case it was held no delivery of certificates was necessary to the other co- 
owner in order to create a joint tenancy. 

46 265 Wis. 126, 60 N.W. 2d 720 (1953). 

# 31 Cope Fep. Reas. § 315.4(b) (Cum. Supp. 1943). 

47 31 Cope Fen. Regs. § 315.32(b) (Cum. Supp. 1943). 

48 66 Cal. App. 2d 280, 285, 152 P.2d 221, 224 (1944). 
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was binding on state courts. The bonds in question were purchased by 
decedent payable to decedent or plaintiff as co-owners. In holding that 
plaintiff was entitled to the bonds as against decedent’s estate, the 
court said: 
In cases from other jurisdictions which announced what we 
term the ‘majority rule”’ it is held that when the coowner, who 
furnishes the money with which to pay for the bonds, dies, they 
belong to the surviving coowner with no interest left in the de- 
ceased’s estate. They hold that the question is not one of gift but 
of contract under the federal regulations, those regulations pro- 
viding for exclusive ownership in the surviving coowner, and that 
death terminates all interest of the other coowner. Some of the 
bonds in those cases were issued to two persons as coowners, and 
others to the purchaser, and upon his death, to a named bene- 
ficiary. There seems to be no logical distinction to be made be- 
tween the rights in the bonds of a surviving coowner or a sur- 
viving beneficiary. 
In sustaining this view, the majority jurisdictions have held that the 
survivorship feature in the savings bonds has a reasonable relation- 
ship to the borrowing power of congress, and as a valid federal con- 
tract it is governed by federal law.*® The courts have also been in- 
fluenced by the desirability for uniform laws regarding the issuance 
of savings bonds in war time.*° 

Representing the other view, a divided Washington court held in 
Decker v. Fowler,*' that a decedent’s estate was entitled to the proceeds 
of bonds made payable to decedent at maturity or on his death to a 
named third party beneficiary. This decision was based on the theory 
that the right of the third party beneficiary turned upon the question 
of whether there had been a gift of the bonds or proceeds by the 
decedent to the beneficiary, and because the decedent had the right to 
receive and demand the proceeds of the bonds up to the time of his 
death, the court held that such control was repugnant to the con- 
ception of a gift inter-vivos. Relying on the Decker case, a similar 
result was reached in New York in Deyo v. Adams.** The court held 
that bonds payable to a named third party beneficiary upon death of 
purchaser were invalid as a gift because there was no delivery, and 
invalid as a testamentary disposition because they did not conform 





*® United States v. Dauphin Deposit Trust Co., 50 F. Supp. 73 (M.D. Pa. 1943); 
Franklin Washington Trust Co. v. Beltram, 133 N.J.Eq. 11, 29 A.2d 854 (1943); 
Meyer v. Mercier, 102 Colo. 422, 80 P.2d 332 (1938); In re Estate of Murray, 236 
Iowa 807, 20 N.W.2d 49 (1945). 

8° In re Briley Estate, 155 Fla. 798, 21 So.2d 595 (1945); Harvey v. Rackliffe, 
141 Me. 169, 41 A.2d 455 (1945). 

51 199 Wash. 549, 92 P.2d 254 (1939). 

82 36 N.Y.S.2d 734, 178 Misc. 859 (1942). 
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to the requirements of a will as provided by state law. However, both 
the Decker case in Washington, and the Deyo case in New York have 
been overruled by statutes, putting those states in line with the 
majority rule. In the other leading case for the minority view, Sinift 
v. Sinift, the Iowa court held that the act authorizing the Secretary 
of the Treasury to name co-owners did not authorize that officer to 
fix the title to, or ownership of such bonds, or money owing thereon, 
as between the parties, but was only to safeguard the government so 
that upon payment to the named person, the liability of the govern- 
ment would be discharged. While this decision has never been over- 
ruled by name, in Jn Re Estate of Murray,® the Iowa court said that 
the Sinift case did not reject the idea of supremacy of federal law, 
and in any event, the Sinift decision was rendered in 1940, prior to 
publication of treasury regulations of 1941 regarding United States 
war savings bonds, so was not controlling in cases concerning bonds 
issued under the 1941 regulations. The court then held that the survi- 
vor became sole owner of savings bonds upon the death of the pur- 
chaser. 

The Massachusetts court in 1950 in Reynolds v. Reynolds,™ after 
considering the cases on both sides of the question, held that the 
survivorship feature is binding on the state, saying: 


The naming of the beneficiary, who must be the person having 
the actual interest, must be treated as a conclusive statement of 
the owner’s intent as to legal and beneficial disposition of the 
bond .... This... is a recognition of the supremacy of the 
Federal law in a matter relating to the borrowing power. . 
Certain early cases to the contrary are of little weight today. 


Other Personal Property 


It was recognized at an early date in this country that a joint 
tenancy may be created in personalty, as where a horse is given to 
two, they are joint tenants, and a sale by one tenant of his interest 
severs the joint tenancy, the same result as would be effected by a sale 
of a joint tenant’s interest in real property.5’ While the statutory 
presumption against joint tenancy in Wisconsin does not expressly 





53 In re Huhn, 58 N.Y.S.2d 287 (1945); Toulouse v. New York Life Ins. Co., 
40 Wash.2d 538, 245 P.2d 205 (1952); Rem. Rev. Stars. or Wasu., Rem. Supp. 
1943 § 11548-60, 11548-61. 

% 229 Iowa 56, 293 N.W. 841 (1940). 

5 236 Iowa 807, 20 N.W.2d 49 (1945). 

% 325 Mass. 257, 264, 90 N.E.2d 338, 342 (1950). 


57 Martin v. Smith, 5 Binn. (Pa.) 16, 6 Am. Dec. 395 (1812). See also Farr v. 
Trustees of Grand Lodge A.O.U.W., 83 Wis. 446, 53 N.W. 738 (1892), for a dis- 
cussion of the rules relating to joint tenancies in personalty in Wisconsin. 
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extend to personalty,®* the Wisconsin court held in Breitenbach v. 
Schoen,®* that joint tenancies are no longer favored in the law as they 
once were, and indicated that the common law requirements for 
creation of a joint tenancy would be strictly adhered to in cases con- 
cerning personal property. 

The text writers on personal property in the United States and 
England state that it is a rule of construction that a grant of a chattel 
to two or more makes them joint tenants, rather than tenants in 
common. However, this rule is modified by principles of equity juris- 
prudence, where each of the parties advances a part of the considera- 
tion to purchase the chattel. In such case a tenancy in common is 
created, with each tenant having an interest in the chattel in propor- 
tion to his contribution to the purchase price.*® It seems that this 
principle of equity jurisprudence is relied on in cases where it would 
work a hardship on the parties if a joint tenancy were sustained, for 
in a Massachusetts case in which two sisters contributed equally to 
purchase securities, the securities being issued to them as joint ten- 
ants, the court found a joint tenancy existed." 


Conclusion 


Except as modified by statute, the common law requirement that 
the four unities be present for the creation of a joint tenancy is still in 
effect in Wisconsin. Sections 230.45 (2) and (3), Wis. Stat. (1953), 
however, provide that where the conveyance is from one spouse to 
himself and the other spouse, if the conveyance is a deed, transfer or 
assignment, a joint tenancy may be created, and where the grantor is 
also one of the grantees in a deed, a joint tenancy may be effected. 
In those two cases, therefore, the common law requirement, that the 
unities of time and title be present, has been abrogated, for in such 
conveyances the joint tenants do not acquire title by the same instru- 
ment, nor do their interests vest at the same time. 

A statutory presumption against joint tenancies in land was raised 
by Sec. 230.44, Wis. Stat. (1953), but this presumption does not apply 





58 Wis. Stat. § 230.44 (1953): ‘‘All grants and devises of land made to two or 
more persons, except as provided in Section 230.45, shall be construed to create 
estates in common, and not in joint tenancy, unless expressly declared to be in 
oint tenancy.” 

59 183 Wis. 589, 198 N.W. 622 (1924). Overruled on other points in Estate of 
Staver, 218 Wis. 114, 260 N.W. 655 (1935). 

© Dwicat, THe Law or Persons AND PERSONAL Property 458 (1894); 
WruuiaMs, PersonaL Property 306 (4th ed. 1872). For a discussion of these 
and other text writers see Johnston v. Johnston, 173 Mo. 91, 73 S.W. 202, 61 
L.R.A. 166, 96 Am. St. Rep. 486 (1903). 

* Attorney General v. Clark, 222 Mass. 291, 110 N.E. 299, L.R.A. 1916C 
679, Ann. Cas. 1917 B 119 (1915). 
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to conveyances made to husband and wife, to mortgages, nor to 
devises or grants made in trust or made to executors, as they are 
excepted by Sec. 230.45 (1). The statutory presumption requires an 
express declaration to overcome its effect, but this also has been modi- 
fied by Sec. 230.45 (2) and (3) which state that “evincing an intent”’ 
is sufficient to overcome the presumption in a deed, transfer, or 
assignment from one spouse to himself and the other spouse, or in a 
deed to two or more grantees, including any deed in which the grantor 
is also one of the grantees. 

The rules for creation of a joint tenancy in personalty are similar to 
those common law rules which applied to creation of a joint estate in 
land, and there have been few express statutory modifications. Joint 
bank accounts are governed by the provisions of Sec. 221.45 and Sec. 
222.12 (9), Wis. Stat., the state banking laws, and these have been 
construed by the court to mean that delivery to the depositor of the 
certificate of deposit, payable to joint tenants, is sufficient evidence to 
give the third party legal title to the fund, subject to a trust in favor 
of the actual depositor in the event the record shows that such was 
not the intent of the depositor. 

There is no statutory regulation concerning joint ownership of 
mortgages, so the courts have construed them with reference to the 
ownership of the underlying debt. If the underlying debt is a joint 
debt, then the court has held the mortgagees are joint tenants. 

Stock certificates, issued in joint tenant form to husband and wife, 
have been heid to be owned in joint tenancy without inquiring into 
the details of acquisition. It should be noted, however, that Sec. 
230.45 (2), Wis. Stat., makes it possible for one spouse to deed, trans- 
fer or assign directly to the other spouse and himself, and thus create a 
joint tenancy. There has been no express statutory modification of the 
common law requirements of the four unities in any other respect 
regarding stock certificates, so it would seem that the requirement of 
unity of possession might require delivery to the other co-owner, 
although there is some uncertainty on this point. 

The majority of jurisdictions have held that the survivorship fea- 
ture of United States savings bonds may be sustained under federal 
law as regulating federal contracts, and it is immaterial that conflict 
with state law results. The minority, now of questionable weight, 
have decided the cases on the basis of state law as concerns gifts and 
wills, and have reached a contrary result. 

There is little authority on the question of the creation of joint 
tenancies in farm personalty. Early cases indicate that a joint interest 
may be created, and that the same rules apply as would apply to the 
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creation of a joint estate in land at common law. This is qualified only 
by the rule of equity, that where the tenants each advance part of the 
purchase price, and it would work a hardship to hold it was a joint 
tenancy, the courts will construe it to be a tenancy in common. 


Maurice J. MILLER 





WILLS—DECEMBER DECISIONS—LESSONS FOR LAWYERS. 
Last year the Wisconsin courts were asked to construe the following 
sections of a will: 

3. I herewith give, devise, and bequeath unto my wife, Mildred 
Gray, the share of my estate which she would receive under 
the law if I died intestate. 

. I herewith give, devise, and bequeath all of the rest and resi- 
due of my estate to my three sisters, Ida Smith of the town of 
Lisbon, Juneau County, Wisconsin; Luella Gallagher of New 
York state, and Della Moffett of Minneapolis, Minnesota, in 
equal shares, share and share alike, and to their heirs and 


assigns forever.’ 

The Supreme Court held in Estate of Gray? that the widow, Mildred 
Gray, received the entire estate since the testator was childless and 
because the third section of the will clearly and unambiguously gave 
everything to the widow. The wife under Wisconsin law receives all 
her husband’s property if he has no children and if he dies intestate.* 
The highest court found that the county court had erred in admitting 
extrinsic evidence to show the intent of the testator. The decision was 
a close one—4 to 3. Chief Justice Fritz, in one of his last opinions be- 
fore resigning, wrote the dissent. Justice Currie wrote the opinion of 
the court. 

First, without clouding our sense of justice with the prejudicial 
extrinsic circumstances and testimony of the testator’s intention, what 
do the words of the will mean? Is Mildred Gray to get a share of her 
husband’s estate, or is Mildred Gray to get all of her husband’s estate? 
The plain dictionary meaning of share is portion, part, division, piece, 
or section. None of these words connotes all. A layman might say that 
the will was ambiguous, but a lawyer could argue that it meant share 
in the sense of a full share. He could also argue that it did not mean a 
full share. The point to be made here is that if the issue of ambiguity 
is crucial, then the lawyers are obligated to hold forth on this level of 


argument. 
The court held that the testator’s childlessness caused the latter 


1 Estate of Gray, 265 Wis. 217, 218, 61 N.W.2d 467, 468 (1953). For summaries 
of the Wisconsin cases here discussed see Note, 36 A.L.R.2d 147, 182 (1954). 

2 Jd. at 226, 61 N.W.2d at 472. 

3 Wis. Srar. § 237.01 (2) (1953). 
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part of the will’s third paragraph to mean that the widow gets all the 
property. The paragraph might be said without undue boldness to 
contain a latent ambiguity (or any kind of ambiguity for that matter) 
particularly since the fourth paragraph of the will devises “the rest 
and residue”’ to the three sisters of the testator. But such a view would 
be unacceptable because the majority of four Supreme Court justices 
has said there is no ambiguity as the sole basis of its decision, and the 
minority of three Supreme Court justices did not expressedly assert 
the existence of an ambiguity as the sole basis of its dissent. 

The majority has strictly applied the currently accepted formal 
view that where there is no ambiguity, extrinsic evidence of circum- 
stances and the drafting lawyer’s testimony of the testator’s intention 
cannot be admitted to “vary, contradict or add to the terms of the 
will.’’* The orthodox view will permit extrinsic evidence “‘to explain or 
apply an ambiguous will.’”> Estate of Gray is surprising notably because 
of the overwhelming weight of the ultimately inadmissible extrinsic 
evidence. What was this evidence and testimony that could not be 
admitted? 

In 1943 Bert L. Gray married Mildred Gray. He was 68 years old 
and she was 33. They tolerated each other for about four months. 
They parted. While his wife was unemployed he contributed to her 
support and even allowed her $1,400 with which to purchase an auto- 
mobile in 1949. Later he commenced a divorce action, but did not fol- 
low it through. Then in 1944 he visited a lawyer who was not his regu- 
lar lawyer to have a will drawn up. This substitute attorney drew up 
the will in issue. At the county trial he was allowed to testify over 
objection that Bert Gray wanted to give his wife nothing, but the 
attorney had advised him that legally he could not cut her off com- 
pletely. So the will was meant to give Mildred Gray what the testator 
could not legally avoid giving her. She was entitled to her dower and 
homestead rights under the law,® and the attorney mistakenly drew 
up the will to give the wife “the share of my estate which she would 
receive under the law if I died intestate.” The trial also produced more 
testimony corroborating the attorney’s testimony as to Bert Gray’s 
testamentary intentions. The evidence showed overwhelmingly that 
the drafter of the will had made a mistake.? However, why a will, 





‘See Note 94 A.L.R. 26, 31, 39 (1935). 

5 Id. at 44. 

® Wis. Srar. § 233.01, § 237.02 (1953). 

7 The court majority sadly admitted “that testator’s estate will be distributed 
in a manner not in accord with his true intent.’”’ 265 Wis. 217, 227, 61 N.W. 2d 
467, 472 (1953). But in the same place went on to say that it was an“extremely 
dangerous precedent not to adhere to this well recognized rule and thereby let 
— the bars so as to permit explicit language of a will to be varied by extrinsic 
evidence.” 
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unlike any contract, cannot be reformed for mistake does not furnish 
the topic of this note.* We are simply urging the up-to-the-minute 
practical problem of fighting a will construction case before the Wis- 
consin Supreme Court in 1955 and also giving the drafters of wills a 
warning, for within a month of the Estate of Gray, the same court 
relying solely on the Gray holding disposed summarily of the Will of 
Hipsch.® 

There, the childless testator had devised to his wife “such home- 
stead and dower rights in all of the real estate of which I may die 
seized as she would have if I had died intestate.’’’ In a subsequent 
paragraph similar to the one in the Gray will the testator bequeathed 
the residue of his estate to a brother to hold in trust for certain pur- 
poses. A contest initiated by the widow developed with regard to the 
homestead which was the only substantial estate that could be found. 
The court held for her on the basis of the Gray decision. The lower 
court was reversed. The words of the will were unambiguous! 

The Gray and Hipsch decisions should make the appellate lawyer 
conscious of two practical factors: (1) The lawyer must know the 
level of argument. The majority of the seven justices set the level, 
probably greatly influenced by the line of contention taken by the 
appellant’s and respondent’s level of argument, varying directly with 
the force and merit of that argument. (2) Whether the will contains 
any ambiguity lies within, not outside, the process of discovering 
and ordering a satisfactory judicial solution. 

At least three different levels of argument appear with respect to the 
use of the concept of ambiguity to admit or exclude extrinsic evidence 
in the construction of wills. First, the level on which ambiguities are 
distinguished from one another, e.g., patent or latent ambiguities; 
second, the level on which all kinds of ambiguities have the same sig- 
nificance; third, the level on which the concept of ambiguity does not 
necessarily enter into the question of the admissibility of extrinsic 
evidence. 

On the first level we have some courts permitting extrinsic evidence 
in the construction of a will where there is a latent ambiguity, but not 
where there is a patent ambiguity."' Wisconsin appellate courts have 
































8 Equity could have reformed a contract for such a mistake, but wills are dif- 
ferent, according to the accepted view. The testator is no longer on hand to chal- 
lenge any testimony or evidence opposed to the words of the will. But contracts 
are reformed even though a party to the contract has died. Wills, however, have 
been given more careful protection traditionally. In the Gray Case such tradi- 
tional protection boomerangs. 

* 265 Wis. 446, 62 N.W. 2d 18 (1953). 

10 Td, at 447, 62 N.W.2d at 19. 

1 See Note, 94 A.L.R. 26, 46, 48 (1935). 
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not been operating on this level with any real significance of late. In 
fact, there seems to be some confusion in the Wisconsin reports as to 
the meaning of “patent’’ and “latent” ambiguity. Where a testator’s 
niece got certain real estate described as “the west half of the north- 
east quarter, less three acres .. . .’’!? it might be said to be a patent 
ambiguity. On its face, the niece or her attorney could not tell which 
three acres to slice off her property. But the court seemed to talk in 
terms of latent ambiguity. 


The situation clearly presented one where there was an ambi- 
guity arising when attempting to fit the language of the will to 
the actual land... .% 


Then in 1948 the court felt that a will was ambiguous “on its face’”’ 
in that the testator designated her cousin Samuel Neiderhauser as a 
legatee without “specifying which one of two cousins bearing the same 
name.’’* One can infer that appellate cases in Wisconsin are not now 
argued on this first level.’ 

In both the above two cases the court admitted extrinsic evidence 
to resolve the ambiguity without regard to its formal designation as 
latent or patent. And other cases generally demonstrate that no real 
distinction is taken in practice; the court has generally allowed ex- 
trinsic evidence of circumstances to clarify any ambiguity, equivoca- 
tion, or uncertainty.’* 

But all these cases rest on the assumption or realization that there 
is an ambiguity in the will. Hence, the court seems to be on the second 
level of argument: i.e. any ambiguity permits the introduction of 
extrinsic evidence. However, two cases in the late thirties, Will of 
Bresnehan™ and Will of Pfeiffer,!® are among those that seem to leave 
the second level and at least flirt with the third level. Without con- 
cerning itself as to the existence of an ambiguity, the court felt that 
the intention of the testator should prevail as revealed from the 
language used within the four corners of the will itself. 

In Will of Bresnehan the court majority did not discuss or mention 
the necessity of an ambiguity in order to permit the admission of 

12 Will of McIlhattan, 198 Wis. 518, 519, 224 N.W. 713, 714 (1929). 

13 Td. at 522, 224 N.W. at 715. 

1 Estate of Witwer, 253 Wis. 536, 537, 34 N.W. 2d 671 (1948). 

4 But see older cases in Wisconsin where a distinction between a latent and 
patent ambiguity is drawn. Hanley v. Kraftczyk, 119 Wis. 352, 358, 96 N.W. 820, 
822 (1903) and Morgan v. Burrows, 45 Wis. 211, 30 Am. Rep. 717 (1878). In 
both cases the ambiguities were held to be latent, ‘and so extrinsic evidence was 
Oe E. Will of Nielsen, 256 Wis. og S N. M2 2d 369 (1950) and Will of Doerf- 
ler, 225 Wis. 418, 424, 273 N.W. 460, 462 (1937). 


17 221 Wis. 51, '265 N.W. 93 (1936). 
18 231 Wis. 117, 285 N.W. 432 (1939). 
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extrinsic evidence. The testator mistakenly thinking he had an 
adopted son gave his wife “‘. . . all that part of my estate to which she 
is entitled under and by virtue of the laws of the state of Wisconsin, 
the same as though no will had been by me made.’’"* This will also had 
a “rest, residue and remainder’’ paragraph. The county trial court 
entered a judgment allowing the widow everything as sole legal heir 
since the testator had no legal children, even though he might have 
thought he had an adopted son.”° This decision not only ignored the 
intent of the testator, but also ignored the effect of other paragraphs 
of the will. The Supreme Court reversed. It sought openly the intent 
of the testator.?! The widow got only a homestead and dower interest 
in the property. To get the real intent of the testator, all provisions 
must have some force and effect. 

The appellants’ brief on appeal might have, but did not press a 
direct, forceful argument on the second level. It did, however, argue 
that if one paragraph of a will were doubtful or ambiguous, then resort 
must be had to the rest of the instrument.?? This argument is possibly 
wrongly put because the one paragraph may not be ambiguous alone, 
but would become ambiguous only upon reading the other portions of 
the will. At any rate, the brief assumed an ambiguity in that one para- 
graph and did not argue from the words themselves. Moreover, the 
brief did not argue for extrinsic evidence based on an ambiguity in the 
will as a whole. Fairly speaking, the brief simply relied on the reading 
of the entire will and did not bring in issue the admissibility of facts 
outside the four corners of the will. If it were not read as a whole, 
counsel thought, the result would be “an unthinkable, judicial muti- 
lation of the will.’’* 

The respondent’s brief, without arguing from the words themselves, 
assumed (certainly did not deny!) the existence of an ambiguity.” 
But it argued that such an uncertainty in the wording meant that the 
“first taker of a devise or bequest was to be regarded as a primary 
object of the testator’s bounty.’’* In other words, the parties both 
agreed on the existence of an ambiguity. There was no issue on the 
second level of argument. The highest court was led to ignore this 
issue. In fact, perhaps it even tended to construe the will without any 





19 Will of Bresnehan, 221 Wis. 51, 53, 265 N.W. 93, 97 (1936). 
20 Thid, 
1 Tid. 
( oa for Appellant, pp. 21, 25, Will of Bresnehan, 221 Wis. 51, 265 N.W. 93 
1 , 
33 Td. at 26. 
( — for Respondent, p. 32, Will of Bresnehan, 221 Wis. 51, 265 N.W. 93 
1936). 
% Ibid. And see, 69 C.J. 103 (1934). 
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conscious limits on the use of certain credible evidence of circum- 
stances outside the will. The court kept in mind the testator’s belief 
that he had a legally adopted son. “In the light of the circumstances 
surrounding the testator at the time of its execution,’’ the court drew 
its conclusion.” 

Only in the dissent of Rosenberry, then Chief Justice, do we dis- 
cover the familiar well-established argument on the second level.?” He 
pointedly contended that the will had no ambiguity, and hence the 
court was out of bounds in reforming rather than construing it. The 
court in the instant Gray case, which the instant Hipsch case follows, 
has reverted to the type or level of argument used in the Bresnehan 
dissent. 

The Bresnehan respondent’s brief upon motion for rehearing whole- 
heartedly but belatedly embraced Chief Justice Rosenberry’s incisive 
view.”* However, it also restated its contention that an ambiguity in 
the will would still permit the widow to take all under the intestate 
law.2® The appellants called Rosenberry’s view nonsense.*® Respond- 
ent’s motion for a rehearing was denied.*! We can conclude that the 
issue of ambiguity was never thoroughly argued before the Supreme 
Court in Will of Bresnehan. 

Again, in the Pfeiffer case** the court spoke, at least formally, from 
the third level of argument. The precise question there: “What did 
the testator intend by the language?’’** Not: ‘‘Was there prior es- 
tablishment of an ambiguity thereby allowing a study of surrounding 
circumstances?’”’ The court jumped immediately into an analysis of 
the surrounding circumstances.** The will was similar to the instant 
Gray will. The testator’s wife was to receive “all that part of my estate 
which would legally go to her according to the statutes provided 
therefor.’’** All the rest, residue, and remainder was to be divided in 
equal shares and given to brothers, sisters and other relatives. The 
testator was childless and he knew he was childless when he drew up 
the will, but the trial court concluded that he should not be so con- 


26 Will of Bresnehan, 221 Wis. 51, 61, 265 N.W. 93, 98 (1936). 
27 Td. at 66, 265 N.W. at 100. 





28 Brief eo _— Upon Motion for Rehearing, pp. 5, 6, Will of Bresnehan, 
221 Wis. 51, 265 N.W. 93 (1936). 
9 Td. at 7. 


%° Brief for Ap gee on Respondent’s Motion for Rehearing, p. 7, Will of 
Bresnehan, 221 51, 265 N.W. 93 (1936). 


31 Will of Bresnehan, 221 Wis. 51, 68 (1936). 
32 231 Wis. 117, 285 N.W. 432 (1939). 

33 Jd. at 120, 285 N.W. at 433. 

4 Td. at 119, 285 N.W. at 433. 

% Td. at 118, 285 N.W. at 432. 
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sidered for puposes of construing the will, thereby not giving the 
widow the entire estate. 

The highest court held that the trial court erred in ascribing chil- 
dren to the testator,** but concluded, as did the trial court, that the 
widow only got a part, not all, of the estate.*” The highest court’s con- 
clusion was grounded on the necessity of serving the intent of the 
testator through effectively harmonizing the entire will in the light of 
surrounding circumstances. This decision was apparently made on 
the third level of argument. 

The appellants’ attorney below in the trial court objected to extrin- 
sic evidence because there was no showing of ambiguity in the will. 
The judge overruled the objection saying, ‘our Supreme Court has 
said, not once but a hundred times, what was the intent of the testa- 
tor, that is the big test,’’ but he granted that counsel might be strictly 
correct.*® In other words, the attorney was invited to carry the case to 
the supreme court. And he did, but he did not press the objection to 
extrinsic evidence. He did not attempt to show that the will itself was 
unambiguous. He simply and briefly stated that one of the paragraphs 
is “clear, concise and definite in giving to the widow all of his estate 
(his italics). . .. How could the testator have stated it more clearly or 
concisely?’’*° Apparently, the court felt the whole will, if not one 
paragraph, could have been more clearly stated. After his limp con- 
tention as to non-ambiguity the appellant for the bulk of his brief 
assumed that the will’s language was in doubt.*! 

The respondent argued strongly on both the second and third levels. 
He began on the third level insisting that the cardinal and dominating 
rule was to give effect to the testator’s intention from the words and in 
the light of surrounding circumstances. But further, he argued that 
since a layman drew up the will** the words should be construed as a 
layman would construe them. “All that part” thus meant only a part, 
not all,“ and “residue’’ meant there would actually be something left 





% Jd. at 126, 285 N.W. at 436. 
7 Td. at 127, 285 N.W. at 436. 

%8 Trial Court Record, a 79, Will of Pfeiffer, 231 Wis. 117, 285 N.W. 432 
(1939). And see, Case Record for Appellant, p. 10, Will of Pfeiffer, 231 Wis. 117, 
285 N.W. 432 (1939). 

%® Case Record for Appellant, p. 12, Will of Pfeiffer, 231 Wis. 117, 285 N.W. 
432 (1939). 

“© Brief for Appellant, p. 24, Will of Pfeiffer, 231 Wis. 117, 285 N.W. 432 (1939). 
" B.g., id. at 7, 8. 
, pal for Respondent, pp. 14-15, Will of Pfeiffer, 231 Wis. 117, 285 N.W. 432 


#3 Td. at 14. 
“4 hid. 
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over.“ Here was a rarity, an argument based on the meaning of the 
words themselves. Will of Bresnehan was also relied upon.“ 

The highest court ignored, however, any direct consideration and 
analysis of the words of the will. The party (appellant) who might 
have taken a stronger position on the second level soft pedaled it, 
whereas the other party took sound positions on both levels. The 
supreme court decided the case, at least formally, on the third level. 

An appellate lawyer might not be altogether blamed for thinking 
that the liberal third level of argument was the valid level in Wiscon- 
sin after 1939. 

However, the court in the instant Estate of Gray held forth on the 
second level and distinguished Will of Pfeiffer on the facts.“* It im- 
puted to the Pfeiffer court a knowledge of the crucial existence of an 
ambiguity in the words of the Pfeiffer will. But the Pfeiffer court was 
realistically and immediately interested in clarifying the uncertain 
and doubtful intent of the testator, not in clarifying the words of the 
will by first positing the existence of. an ambiguity. Conceptually, 
Will of Pfeiffer and Estate of Gray are then indistinguishable. In Will 
of Pfeiffer in 1939 a unanimous court did not require explicitly that 
the will have an ambiguity before evidence of surrounding circum- 
stances could be admitted. In Estate of Gray in 1953 a bare majority 
of the court required that the will be shown to have an ambiguity. The 
decisions stand on two different levels of argument—the third and the 
second level respectively. 

The majority in Estate of Gray does not destroy this difference by 
urging that the Will of Pfeiffer was actually ambiguous and the Gray 
will was not. The solid rock remains that the 1939 court apparently 
did not necessarily rely on a concept of ambiguity to decide the Will 
of Pfeiffer. The existence of an ambiguity was irrelevant and for them 
the intent of the testator must be served, rather than the bare bones of 
the carelessly written will. Every part of the will should be given some 
effect so that the testator’s intent would not be mutilated or profaned. 
The court wrote as if it would always strive to put itself in the shoes of 
the testator in order to do justice in each case. This stand seemed 
to reject the concept of ambiguity and hard-headed judicial self- 
restraint. But the court was not on this third level of argument 
to stay. 

The losers in the recent Gray and Hipsch cases assumed that the 
Pfeiffer and Bresnehan approach represented the law in Wisconsin. In 
the Will of Hipsch appellate argument the respondent’s attorney, 





% Td. at 18. 
4 Estate of Gray, 265 Wis. 217, 223, 61 N.W.2d 467, 470 (1953). 
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representing those who did not want the widow to get everything, 1.e. 
the homestead in fee, presented a short, confident brief. He protested 
that there was an ambiguity by simply arguing that the fact that the 
widow’s attorney “sought a construction of the will’ implied on the 
record sufficient existence of an ambiguity.” And the rest of his brief 
relied substantially on the Pfeiffer and Bresnehan cases. 

Mrs. Hipsch’s attorneys on appeal insisted that there was no am- 
biguity. They wooed the court to the second level of argument. 
Briefly, they argued that “‘such homestead and dower rights in all of 
the real estate of which I may die seized as she would have if I had 
died intestate’’ meant clearly ‘‘(1) such homestead . . . as she would 
have if I had died intestate and (2) . . . dower rights in all of the real 
estate of which I may die seized. . . .’””** Only the homestead was in 
contest. The respondent’s attorney failed to meet the appellant’s con- 
tention squarely. He might have argued explicitly that the will 
meant homestead rights, not homestead in fee, or at least raised a 
more express and pointed doubt as to the clearness of the will.*® He 
merely nodded at the concept of ambiguity. Substantially, he was on 
the third level of argument where he was placed by relying completely 
on Will of Bresnehan and Will of Pfeiffer. So the court swallowed the 
appellant’s interpretation of no ambiguity. Estate of Gray was its 
authority. 

The Gray appellant-attorneys filed a vigorous and exhaustive brief. 
Their efforts were directed to keeping out all extrinsic evidence be- 
cause all such evidence was unfavorable to their client. The core of 
their contention was that the will was clearly unambiguous because 
the testator was childless and he had given in plain words “my estate 
which she would receive under the law if I died intestate.’’ They 
focused on this one segment of the third paragraph of the will. Mrs. 
Gray’s attorneys were on the second level of argument. And the 
majority of the court decided the case on that level of argument. 

Two briefs were filed for the respondents. The executor’s attorneys 
filed one and the attorneys for the testator’s sisters filed the other. The 
latter brief argued extensively and confidently on the third level of 
argument. They stressed that under the Bresnehan and Pfeiffer rules 


( *" Brief for Respondent, p. 1, Will of Hipsch, 265 Wis. 446, 62 N.W. 2d 18 
1953). 

‘8 Brief for Appellant, Pp. 8, Will of Hipsch, 265 Wis. 446, 62 N.W.2d 18 (1953). 
** Doesn’t the phrase “homestead and dower rights” refer the mind immediately 
to the statutes t are applicable? Wis. Strat. § 233.01, § 237.02 (1953). And 
then the phrase about dying intestate refers the reader to another statute. Wis. 
Strat. § 237.01 (2) (1951). The statutes involved then cause a _ ambiguity 
in the testator’s words, or at least in his intent. With Will of Hipsch the court 
unconsciously forgets the fine distinction it drew between the Estate of Gray and 
Will of Pfeiffer. The latter has become dubious law. 

















POE ea 








NOTES 175 







January] 


the cardinal principle is to ascertain the testator’s intent. If that can- 
not be found within the four corners, the court may receive extrinsic 
evidence. This argument is not based on ambiguity in the will. An 
argument on the third level assumes that, no matter how certainly 
isolated portions of a will read, the judicial function is to discover the 
intent of the testator at the time he made the will by studying perti- 
nent extrinsic evidence. This obviously differs from an approach on 
the second level of argument. On that level one express argument was 
made by the respondents: 

That two opposing sets of heirs have appeared along with the 
executor of the estate asking for the construction of the will of 
Bert Gray attests the fact that the will itself contains an am- 
biguity which can only be resolved through judicial construc- 
tion. 


This argument does not directly meet the issue of whether an analysis 
of the words of the will itself reveals an ambiguity therein. 

The other brief for the respondents, that of the executors, made no 
effort to argue on the second level of argument. It walked the quick- 
sands of the third level. It insisted that the intention of a testator is a 
sacred thing, and that the right of making a will is guaranteed by the 
Wisconsin constitution. It contended that the intent was clear from 
the four corners of the will without resorting to extrinsic evidence. 
The extrinsic evidence was not essential, and only supported the main 
contention that the widow should not get all the property!! Appar- 
ently it felt that the liberal Bresnehan-Pfeiffer attitude should prevail. 
What is really significant is that the minority opinion is based sub- 
stantially on the brief of the executor!*! With the minority on the 
third level and the majority on the second level there was and could 
be no clash of issues. 

But where does this leave the appellate lawyer? The respondents in 
both the Gray and Hipsch cases might have developed a more per- 
suasive approach by staying on the same level of argument on which 
the majority of the court stood. From this angle the responsibility of 
defeat partially rests on the respondent’s attorneys. It is easy to say 
that the drafting attorneys should bear the entire blame for the error 
in the wills. They should share the blame for the handicap given the 
appellants, but not the full brunt of fault. 

What about the court’s responsibilities? Should it go beyond the 
attorney’s appellate presentations to the more crucial issues of the 

5° Brief for Second Respondent, p. 9, Estate of Gray, 265 Wis. 217, 61 N.W. 2d 
467 (1953). 


51 Estate of Gray, 265 Wis. 217, 227, 61 N.W.2d 467, 472 (1953). Cf. Brief for 
First Respondent. 
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suits? Or should it merely decide cases from the briefs before it? One 
cannot say that it has gone beyond the arguments of the attorneys as 
we view the Gray and Hipsch decisions. Perhaps the court is over- 
worked. But that is a problem going beyond the scope of this note. 
We have found that it is important for the appellate lawyer to know 
(or guess) the court majority’s level of argument, or else argue on all 
the levels. 

The second point of this note inheres in the discussion of the first 
point. The crucial word “ambiguity’’ does not have a legal meaning 
independent of the appellate process. It lies in the process. A hundred 
people may say that a sentence, clause or phrase carries a hundred 
different meanings. Such an insubstantial argument based on what 
other people’s inferences may be does not make the sentence legally 
ambiguous. For that matter, all sentences mean different things to 
different people depending on their degree of knowledge and intel- 
ligence, not always depending on the degree of ambiguity inherent in 
the language itself. Language essentially is ambiguous—that is, capa- 
ble of more than one meaning or interpretation. The Wisconsin su- 
preme court, as amply demonstrated by the Hipsch and Gray results 
does not allow much weight to a general contention for ambiguity. The 
argument for ambiguity must be based on the merits and demerits of 
the words themselves, not on the fact that many people gather dif- 
ferent meanings from the same words. A will or portion of a will is 
ambiguous only if and when the advocate has convinced a majority of 
the court that it is ambiguous. The advocate must show the ambiguity 
in the words, not create an ambiguity from the circumstances. 

On the surface, the court has twice virtually ruled that words grant- 
ing the childless testator’s widow anything she would get if he died 
without a will completely dominate any other conflicting matter in the 
will. The lawyers who draft wills for the childless have been doubly 


warned. 
RicHarpD R. RosInson 





